2005 AFA Speech Script (Delivered at 2005 National Convention)

by John M. Sadler, JD, CIC

President of Sadler & Company, Inc.
Sadler & Company has been the officially endorsed General Liability insurance vendor of AFA for the past 5 years.  We currently insure 89 adult tackle football organizations, which consist of both multi-team leagues and single team organizations. This makes us one of the largest insurance providers to adult amateur and semi-pro tackle football in the country.

I wanted to take several minutes today to talk about the officially endorsed AFA General Liability insurance program and the advantages to you.

But perhaps the even bigger story is what is not covered by the AFA General Liability plan or any other plan out there that I am aware of for that matter.

I hope that the team owners and league administrators in this room understand that your biggest exposure to liability is probably not covered by your insurance and because of this, you need to take certain non-insurance precautions to minimize your risks.  I will talk about these precautions in detail in several minutes.

Let’s talk about the endorsed AFA General Liability plan.

In order to be eligible for coverage, your team must be a 2005 AFA Team Member and pay the $100 AFA fee.  

This customized plan is underwritten by K&K Insurance Group through Great American Assurance Company which is A rated in Best’s Key Rating guide for financial strength.

Great American has replaced K&K’s prior carrier, Nationwide, because Nationwide lost its comfort level with adult tackle football after reviewing many of the team websites that referenced huge attendance figures and player contracts.  After Nationwide decided to withdraw of the market there was a lot of negative publicity and panic as evidenced by all of the emails that were circulating.  I was able to get Ron Real on a conference call with K&K’s senior management and he was able to better educate them on the nature of the tackle football risk and was instrumental in getting Great American to enter the marketplace and even customize a special program for AFA.

The policy provides a $1,000,000 limit for bodily injury, property damage, and personal and advertising injury.  The premium is a flat charge of $475 per team regardless of your expected attendance or the number of games that you will play.

Covered persons include the insured sports organization, whether it is a team or league, and the respective directors, officers, employees, and volunteers.

Field owners, co-promoters, and sponsors can be named as Additional Insureds for no extra charge.

You can apply for coverage under either the name of a single team or as an entire league with coverage included for all teams.  But, I have to warn you that it is a big mistake for a league to allow each team to separately purchase its own insurance.  If each team separately buys its own insurance, there is no way for the league entity and its directors, officers, employees, and volunteers, to get its own protection that it must have.  I can guarantee you that the league and its directors, officers, employees, and volunteers will be a deep pocket target in a lawsuit.

The intelligent way to handle the situation is for a league to collect the $475 premium for each team and to apply for coverage under the name of the league and all teams.  If you do it this way, the league entity and its directors, officers, employees, and volunteers gets its coverage for free.

One of the main advantages of the endorsed AFA plan is ease of doing business in the application process.  You simply fill out a one-page application, write your check for the premium of $475 per team, and coverage will be effective immediately upon receipt at Sadler & Company with minimal underwriting scrutiny.

Contrast this with the hassle of doing business through another insurance agency for an individually underwritten program.  You will have to fill out a 7-page application each and every year and will have to answer all kinds of questions about your attendance, revenues, professional vs. amateur status, and crowd control safety.  Your application will then be closely scrutinized by an underwriter and compared against the claims that you are making on your website.  Any inconsistencies will result in delays.  It could take weeks for you to receive a formal proposal which will likely be more expensive than the endorsed AFA plan.

Now that we have talked about the good, let’s talk about the bad and the ugly.  Both the AFA plan, as well as most of our competitors in the marketplace, have an exclusion which takes away coverage for lawsuits filed by injured participants such as football players, cheerleaders, coaches, managers, trainers, umpires, and officials.

This is a huge problem for you because this is your biggest exposure to lawsuit.  You might be asking yourself: “What kinds of lawsuits would be covered and why even bother to buy a policy?”  I can assure you that it will still cover many types of lawsuits that can be filed against you such as spectator injury, products liability from your sales of defective concession and fundraising products, personal injury lawsuits such as for slander and libel, and contractual liability lawsuits where you enter into a contract and assume the liability that belongs to the other party such as in a hold harmless or indemnification provision.

If for no other reason, you still need to provide the field owner with proof of coverage.  

But let’s get back to your huge problem—the Athletic Participants exclusion.  Why do the insurance carriers insist on using this exclusion for adult amateur or semi-pro football?  The reason is because most of you can’t afford to buy either Workers Compensation or a satisfactory Accident policy.  If you did purchase either one of these policies, they would act as a first line of defense to protect the General Liability carrier because they would guarantee that the medical bills would be paid, which would take away much of the incentive for an injured participant to file a lawsuit.

If you did purchase any one of these two policies, the AFA General Liability carrier would take away the exclusion for Athletic Participants and this would solve your biggest lawsuit problem.

But, the cost of a Workers Compensation policy averages $18,000 per team and the cost of an Accident policy averages $15,000 per team for a suitable policy.  I don’t know of many teams that can afford this so we are back to our original problem about your team, league, and personal assets being on the chopping block in an athletic participant lawsuit.

This calls for Plan B types of non-insurance protection such as incorporation and the strict use of waiver/release agreements.

Incorporation or LLC status of your team and your league can protect the personal assets of the team and league owners under many lawsuit scenarios.  But, I have to warn you that there are two important loopholes that you need to be aware of.

The first is that incorporation or LLC status only shields the personal assets of the owners against their passive negligence but not against their active negligence.  An example of passive negligence would be when an employee or volunteer of the sports organization commits a negligent act that results in a lawsuit.  Incorporation would shield the assets of the owners under this circumstance.

An example of active negligence would be when an owner who is also a coach decides to play a player against the instructions of his doctor and the player gets injured and sues.  Incorporation would not shield the assets of this owner under this circumstance.

The second protection loophole is a doctrine known as “piercing the corporate veil.”  Attorneys who sue you can go directly after your personal assets if you operate your corporation as a “sham” corporation.

Factors that the courts take into account in determining whether your corporation is a sham corporation include:

· If you don’t purchase liability insurance.

· If your corporation does not have adequate capital and cash to meet its ongoing obligations.

· If you commingle your personal and business records, accounting, and bank accounts.

· If you don’t comply with the paperwork requirements of your state’s corporate law code such as filing annual statements with the Secretary of State’s office, conducting annual shareholder and board of director’s meetings and having minutes on file.  

These are all problem areas that can result in the piercing of your corporate veil and in your personal liability.

The strict use of an intelligently-drafted waiver/release agreement that is signed by all of your athletic participants is a huge form of protection that must be implemented even if the case law in your state frowns upon their use.  

You should require all athletic participants to sign an intelligently-drafted waiver/release including your football players, cheerleaders, coaches, managers, trainers, umpires, and officials.  

All teams in a league should use the exact same waiver form, which should be worded to release both the league and all teams in the league from liability.

If your team plays a team outside of your league (or if your league has not standardized its waiver/release to protect both the league and all teams), you should require the other team to sign your waiver/release prior to participation.  I realize that this may sound extreme, but if you don’t take this step, you are going unprotected for 50% of your liability.  Furthermore, even if the other team requires their players to sign their waiver/release, this will not release your team from liability.

In addition, make sure that the waiver/release is signed by all athletic participants prior to tryouts.

Waiver/release agreements are worth the paper they are written on, especially in the adult context.  In many states, a sports organization can have a lawsuit dismissed on summary judgment if the waiver/release has been intelligently drafted and there is no gross negligence involved with the injury.  A summary judgment is a huge win because it occurs early in the litigation process and will hold your legal defense costs in the $10,000 to $20,000 range.

Even if you don’t win on summary judgment, the waiver/release is still valuable for two reasons.  The first reason is that in many states you can lose a lawsuit even if the injured party does not prove that you are negligent.  All they have to prove is that they were not given a risk warning and did not give their informed consent to be subjected to the risk.  The waiver/release agreement is the perfect place to provide the risk warning and informed consent mechanism.  

The second reason is that even if you don’t get the lawsuit immediately dismissed on summary judgment, the waiver/release is one more hurdle that the plaintiff’s attorney must overcome which requires time and resources.  For this reason, the settlement amount can usually be reduced by up to 35%

It is important for you to understand that not just any waiver/release will work.  Just because a local attorney drafted your waiver/release from a 30-year old form book does not mean that it is the best one possible.  The waiver/release must be drafted in a way to avoid the 15 most common pitfalls that courts find as reasons to invalidate them.  

The Sadler-AFA website at www.sadlersports.com/afa has an article on waiver/releases that explains why they are worth the paper they are written on and the 10 most common pitfalls that should be avoided when they are drafted.  We also have a sample waiver/release agreement that was drafted by legal counsel that has researched their enforceability on a national level and contains important language to counteract the most common reasons why courts strike them as being contrary to state law.  We recommend that you implement this waiver/release subject to final wording by your local attorney who is licensed in your state and familiar with case law in your state.

There are 2 additional contractual risk management transfers that we need to discuss.

As concerns your vendors and service providers, such as those who sell or provide your concessions, product sales, and security, you should require that they provide you with a certificate of insurance evidencing a $1,000,000 General Liability limit including coverage for products liability and that you are named as an Additional Insured.

The final recommendation is that your lease agreements with your field owners should be fair in terms of the liability that you assume in the indemnification and hold harmless provision.  This is the part of the lease where you may assume the liability and legal defense of the field owner in the event of an injury to a participant or spectator.  You want to limit your responsibility to situations where someone is injured due to your sole negligence or your joint negligence with the field owner.  You never want to assume responsibility for an injury that is the sole negligence of the field owner.  For example, why should you accept liability for field design and maintenance situations such as a bleacher collapse or a pothole in the parking lot that causes a trip and fall accident?  Any references to your acceptance of liability when the field owner is solely or 100% negligent should be negotiated out of the contract.

Additional recommended insurance policies include Directors & Officers Liability, Business Auto including Non-Owned Hired Auto Liability, Crime Insurance, and Equipment Coverage.

Sadler & Company is proud of its affiliation with the AFA and we appreciate your business and consideration.  For more information call Sadler & Company at 1-800-622-7370 or visit our website at www.sadlersports.com/afa
DISCLAIMER:  THE TEXT OF THIS PRESENTATION IS MERELY A SUMMARY OF GENERALIZED INSURANCE AND RISK MANAGEMENT TOPICS FOR ILLUSTRATIVE PURPOSES.  IT IS NOT INTENDED TO BE A STATEMENT OF INSURANCE COVERAGES PROVIDED OR LEGAL ADVICE.  A COPY OF THE INSURANCE POLICY SHOULD BE REFERENCED FOR A COMPLETE DESCRIPTION OF ALL COVERAGES, EXCLUSIONS, AND POLICY CONDITIONS.  A LOCAL ATTORNEY SHOULD BE CONSULTED FOR LEGAL ADVICE ON MATTERS SUCH AS CORPORATE LAW AND WAIVER/RELEASE AGREEMENTS.
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