
To: Honorable Bruce McPherson, California Secretary of State
Honorable Bill Lockyer, California Attorney General
Honorable Members of the Orange County Board Of Supervisors
Honorable Tony Rackauckas, Orange County District Attorney
The Orange County Grand Jury

From: The CUSD Recall Committee

Date: March 1, 2006

Re: Inspection of CUSD Recall Petitions Rejected By Orange County Registrar’s Office
____________________________________________________________________________

I. Introduction.

Subject to significant restrictions and limitations imposed by the Orange County Registrar’s
Office upon the CUSD Recall Committee, the CUSD Recall Committee has now completed its
inspection of thousands of recall petition signatures rejected by the Registrar’s Office.  The
purpose of the inspection was to ascertain which signatures were disqualified and the reasons
therefore.  As set forth below in detail, the results of our inspection are quite alarming.   We have
discovered compelling evidence that thousands of signatures were improperly rejected by the
Orange County Registrar’s Office, thereby disenfranchising thousands of registered voters.  In
order to protect the constitutional rights of these registered voters, and in order to preserve the
public’s confidence in our political process and electoral system, we believe the appropriate
authorities must immediately commence a full and complete investigation into the CUSD Recall
Petitions that were rejected in order to ascertain which signatures were disqualified, the reasons
therefore (as stated by the Registrar), and whether those reasons were indeed valid.

II. Background.

On November 8, 2005 the CUSD Recall Committee was honored to submit to the Orange
County Registrar’s Office more than 177,000 recall petition signatures to recall all seven CUSD
Trustees.   In order to qualify for a special recall election, we needed to turn in 20,421 valid
signatures for each of the seven trustees.

Under California law, specifically Election Code sections 11224 and 11225, the Registrar had
thirty calendars days to review those petitions.  Election Code section 11224 and 11225 both
state very clearly the time period within which the Registrar was to complete the counting of
petition signatures is simply “30 days.”  Government Code sections 6800 and 6805 make it clear
that when a statute like Election Code sections 11224 and 11225 states something is to be done
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within 30 days, that means calendar days, and nothing else. Notwithstanding this statutory
requirement, shortly before the December 8, 2006 deadline, the Registrar informed us that the
Registrar would not complete the review of the petitions within 30 calendar days, but instead
would complete the review of the petitions within 30 “working days” (by December 23, 2006,
instead of the December 8, 2006 statutory deadline).

Late in the evening on Thursday, December 22, 2005, 44 calendar days after the petitions were
submitted, and two weeks after the statutory deadline of December 8, 2006, the Registrar’s
Office confirmed they had decided not to certify the recall against any one of the seven trustees.
Please take note of the timing of the Registrar’s announcement.  In effect, the Registrar released
the news on the Friday before the long Christmas weekend, thereby ensuring the announcement
would receive minimal attention from the public and the press.

Immediately upon learning of the Registrar’s actions, the CUSD Recall Committee issued the
official statement attached hereto as Exhibit A.  That statement read in pertinent part as follows,
“Recall Committee Members will be contacting the Registrar’s office to inspect the more than
175,000 signatures they submitted in order to ascertain which signatures were disqualified and
the reasons therefore.”

III. The Inspection Process.

(a) Limitations and Restrictions Imposed By the Registrar’s Office.   On January 3,
2006, Recall proponents commenced an inspection of the recall petitions and all memoranda
prepared by the Registrar’s office in connection with the counting of the recall petitions to
ascertain which petition signatures were disqualified and the reasons therefore.  This inspection
process is a statutory right provided under Government Code section 6253.5, which states simply
that such an inspection shall commence not later than 21 days after certification of insufficiency.

(i) Registrar Failed to Provide Authority Permitting the Registrar to Take 30
“Working Days” to Review Petitions.  A meeting was held at the Registrar’s Office on January
4, 2006, with Acting Registrar of Elections Neal Kelley and his assistant, Kay Cotton.  At that
meeting, Mr. Kelley unequivocally stated that the 21-day period set forth in Government Code
section 6253.5 to commence the inspection of the recall petitions and counting memoranda was
21 “working days” -- just like the 30 “working days” the Registrar gave himself to count the
petitions.  When asked for the legal authority which governed the Registrar’s interpretation that
these periods were both working days instead of calendar days, Mr. Kelley said he did not know,
but that he was certain that these time periods were working days instead of calendar days.  He
said he would research the authority and provide it to us.

On January 13, 2006, the Michael Winsten, Chairman of the CUSD Recall Committee, sent a
letter to Mr. Kelly and Ms. Cotton summarizing many of the issues and questions discussed at
the January 4, 2006, and setting forth many items which the recall proponents wished to review
in their inspection process.  A copy of this letter is attached to this memo as Exhibit B.  Among
the requests discussed in our January 4, 2006, meeting and memorialized in Mr. Winsten’s
January 13, 2006, letter to the Registrar, was a request for any legal authority setting a deadline
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for the recall proponents to complete their inspection of the recall petitions.  At our meeting, Mr.
Kelly also said he did not know the answer to this question, but would have the question
researched and an answer provided to us.

Mr. Kelley never responded to Mr. Winsten’s letter directly.  Instead, a response was provided
on January 20, 2006, by the Office of the County Counsel, a copy of which is attached as Exhibit
C.  This response contradicted and mischaracterized much of the information provided to the
recall proponents by Mr. Kelley on January 4, 2006.

(ii) Registrar Imposed An Arbitrary Deadline to Complete Inspection. The
January 20, 2006 letter from County Counsel also set forth an arbitrary deadline that the
inspection process had to be completed by February 6, 2006, a statement that was made without
any citation to any legal authority, and which, in fact, has no basis in any statute of other
provision of law.  As a result of the imposition of this arbitrary deadline, the CUSD Recall
Committee was prohibited from completing a full and complete inspection of all the petitions
rejected by the Registrar.

(iii) Registrar Refused to Provide Access to Full Voter Registration Database
Information.  Among the requests made by the recall proponents in connection with the
inspection process was access to the full voter registration electronic database maintained by the
Registrar’s office in the so-called “back office” – the same database the Registrar said his staff
used to verify each of the petition signatures.  Instead, the Registrar only permitted the
proponents to utilize a database providing limited voter registration information. This limited
information did not provide the recall proponents with enough information to verify the accuracy
of all the categorical reasons used by the Registrar to disqualify thousands of recall petition
signatures.

For example, the limited database did not allow the recall proponents the verify the Registrar’s
accuracy in rejecting and counting thousands of signatures disqualified for the following reasons:
(1) signatures that did not match voter registration cards; (2) signatures from voters that
“registered too late;” and (3) signatures that were disqualified for having a wrong address on the
petition compared to the Registrar’s database.

By denying the CUSD Recall Committee access to the same information that the Registrar used
to make its final determinations, the Registrar was effectively telling the CUSD Recall
Committee that “you cannot double check our work – you’ll just have to trust us.”  This is not
acceptable, especially given the findings of our inspection set forth below.

On January 4, 2006, Mr. Kelley advised the recall proponents that every effort was made to
qualify every signature possible.  The results of our inspection demonstrate this did not happen.

(b) Completion of the Inspection.  Despite the limitations and restrictions imposed by
the Registrar’s Office, the CUSD Recall Committee sent teams of inspectors to the Registrar’s
Office to inspect the petitions signatures that had been rejected by the Registrar.  The key focus
of this inspection obviously was to ascertain which signatures the Registrar disqualified and to
determine whether the Registrar had acted properly in rejecting those petitions.   Our inspection
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team members kept careful records of each individual signature reviewed, making note of the
specific Petition Page number and Line number, the reason the Registrar rejected the particular
signature, and the name or initials of the person(s) at the Registrar’s office that purportedly
reviewed and rejected the signature.  We are prepared to make those detailed records available to
the appropriate authorities upon request.

IV. The Official Results Provided by Registrar’s Office.

The final official results certified by the Orange County Registrar are summarized in their
“Petition Result Breakdown” for each of the CUSD Trustees.  Copies of those Petition Result
Breakdown forms are attached hereto as Exhibit D.   The following information was taken from
those forms:

Trustee Total

Signatures

Validated

Signatures

Rejected

Signatures

Total Shortfall

(20,421 – #

Validated)

1. Casabianca 25,493 17,870 7,623 2,551

2. Benecke 25,358 17,393 7,965 3,028

3. Draper 25,355 16,705 8,650 3,716

4. Stiff 25,312 16,327 8,985 4,094

5. Darnold 25,336 16,000 9,336 4,421

6. Henness 25,349 15,955 9,394 4,466

7. Kochendorfer 25,352 * * *

Certain important observations can be made from this information:

(a) Consistency of Total Signatures for Each Trustee.  The total raw count turned in
by the CUSD Recall Committee for each of the seven trustees was virtually identical.  In fact, the
difference between the Trustee with the highest number of total signatures (Casabianca with
25,493) and the Trustee with the lowest number of total signatures (Stiff with 25,312) is only
181.  This is critically important because it evidences one of the key arguments made by the
CUSD Recall Committee – virtually 99.9% of the time, a person would sign each of the seven

petitions that were consistently presented in a single stapled “pack” of seven petitions.  It was
exceedingly rare that any individual was unwilling to sign the recall petition for any individual
trustee.

(b) Inconsistency of the Registrar’s Validated Signatures.  Conversely, although the
“same” approximately 25,365 people signed all seven recall petitions, the Registrar’s final tally
of validated signatures is completely inconsistent.   In fact, the difference between the Trustee
with the highest number of total validated signatures (Casabianca with 17,870) and the Trustee
with the lowest number of total validated signatures (Henness with 15,955) is 1,915.  This

                                                  
The Registrar’s Office did not count all of the petitions to recall Trustee Kochendorfer claiming that

“Based on 5% random sampling, results did not justify a 100% signature review”
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incredible discrepancy is made even worse by noting that the Registrar failed to even count 95%
of the petitions to recall Trustee Kochendorfer thereby “invalidating” thousands more.  The
validity rates for each of the seven trustees should have been virtually identical – just like the
total signatures submitted – because the same people signed each of the seven petitions.

This significant discrepancy raises a critically important question:  if the same people were
signing all seven petitions, then how and why did the Registrar’s final validation numbers vary to
such a large degree?

V. Findings/Results of Our Investigation.

1. Thousands of Signatures Were Improperly Rejected by the Registrar.  Since
20,421 valid signatures were required to certify the recall against any trustee, we believe it is
necessary to inspect each of the signatures that were rejected to determine if they were rejected
for proper reasons.  For the reasons set forth below, we believe there is compelling evidence to
demonstrate that the Registrar improperly rejected thousands of recall petition signatures,
thereby “disenfranchising” and ignoring the clear intent of thousands of registered voters.  In
fact, so many recall petition signatures were improperly rejected that we believe the Registrar
erred when it failed to certify the CUSD recall petitions.

2. Individual Voters Were Treated Differently on Each Petition Resulting in

Unacceptable, Inconsistent and Unreliable Counts.  As set forth above, the Registrar required
a separate petition to recall each of the seven CUSD Trustees.  The Registrar refused to allow a
voter to sign a single petition to evidence his/her desire to recall each of the seven trustees – even
though the Registrar did permit a voter to “rescind” with just a single signature on a postcard all
seven separate petitions.  During our inspection process, our inspectors successfully went
through the original petitions for each of the seven trustees in order to investigate whether a
person’s signature was treated with consistency from the Registrar’s office.  Unfortunately, the
results were very disappointing.   We have prepared a number of Tables set forth in Exhibit E
which clearly demonstrate the inconsistent manner that identical signatures were treated by the
Registrar’s Office.

Clearly, the Registrar disqualified thousands of signatures from registered voters based upon the
Registrar’s attempt to apply a number of purely subjective tests.  Careful examination of the
petitions demonstrates beyond any doubt the Registrar treated many individual registered voters
who signed seven different petitions in a completely inconsistent manner.  This inconsistent
treatment clearly demonstrates the Registrar’s staff was unable to apply these subjective tests in a
fair and consistent manner.  The CUSD Recall Committee believes it was arbitrary and
capricious for the Registrar to reject thousands of signatures based on an inconsistent application
of these purely subjective tests.

This significant discrepancy raises a critically important question:  if an individual voter signed

seven recall petitions, one after the other, shouldn’t that same person’s signature be treated

with consistency by the Registrar (and either counted seven times or rejected seven times)?

3. Analysis of Rejected Petitions by Specific Categories.  As set forth on the
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Petition Result Breakdown forms attached hereto as Exhibit D, the Registrar broke down the
total number of rejected signatures by category and summarized 11 different reasons signatures
were disqualified.  For purposes of this report, we will focus primarily upon our investigation of
the signatures to recall Trustee Benecke that were rejected by the Registrar.

(a) Not a Registered Voter.   The Registrar rejected thousands of signatures
claiming that the person who signed was not a registered voter.  This is a
straightforward and objective analysis.  A person either is a registered voter
according to the Official Registered Voter Rolls or he/she isn’t.  The following
table summarizes the Registrar’s final tally:

Trustee Total

Signatures

Total Sigs Rejected as

Unregistered Voters

Percentage of

Total Signatures

1. Casabianca 25,493 2,776 10.9%

2. Benecke 25,358 3,117 12.3%

3. Draper 25,355 2,858 11.3%

4. Stiff 25,312 2,869 11.3%

5. Darnold 25,336 2,602 10.3%

6. Henness 25,349 3,016 11.9%

We did not expect to find any significant discrepancy in the Registrar’s final tally
under this category.  However, we were absolutely dismayed and disappointed to
discover that approximately 24% of the signatures that were rejected as from
unregistered voters actually were from valid registered voters.

(i) The Benecke Example.

(a) Registrar Erred on Close to 700 Petitions.  Of the 3,117
signatures to recall Trustee Benecke that were rejected as being from unregistered
voters, based upon a thorough examination of the limited database information
provided to us by the Registrar, we found that 696 (23.45%) were actually valid
registered voters within CUSD.   Whether this incredible error rate was the result
of negligence, incompetence or something worse, there simply is no logical or
acceptable explanation for such an error rate when dealing with such a
straightforward and objective determination.

(b) Registrar Possibly Overstated Total Number of Petitions
Rejected for “Unregistered Voter.”  It should also be noted that of the 3,117
signatures to recall Trustee Benecke that were rejected as being from unregistered
voters, after reviewing each and every petition, our inspectors were only able to
locate 2,968 that had been rejected for that reason.  This raises a critical question:
Did the Registrar overstate the number of rejected signatures by 149?

(ii) Inconsistency of the Registrar’s Findings.  Once again, although
the “same” approximately 25,300 people signed all seven recall petitions, the
Registrar’s final tally of signatures rejected for “not registered” is completely
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inconsistent.   In fact, the difference between the Trustee with the highest number
of total signatures invalidated for “not registered” voters (Benecke with 3,117)
and the Trustee with the lowest total signatures invalidated for “not registered”
voters (Darnold with 2,602) is 515.  This discrepancy suggests that hundreds of
registered voters who were validated on certain petitions as a registered voter
were mistakenly rejected on other petitions as “not registered.”

(iii) Suspicious Error Rates for Certain Pages.  In reviewing all the
signatures rejected by the Registrar, we discovered certain error rates that raise
serious suspicion and which should be investigated.  For example, with respect to
Trustee Benecke:

(a) Petition Pages 1101 – 1200.  On these pages (which were
reviewed by “Brian W” on 12/09/05), the Registrar rejected 123 voters as
unregistered.  Our review confirms that 44 of those were indeed registered voters
– a 35.7% error rate.

(b) Petition Pages 3301 - 3400.  On these pages, the Registrar
rejected 127 voters as unregistered.  Our review confirms that 54 of those were
indeed registered voters – a 42.5% error rate.  For some reason, no one from the
Registrar’s office signed or initialed these pages to evidence that they had
reviewed those pages.  Why?

(b) “Declaration Incomplete.”  The Registrar rejected thousands of signatures
claiming that while these persons were registered voters and did sign the petitions,
they did not in each instance personally write down their addresses on the
petitions.  Put another way, the Registrar rejected hundreds of pages of signatures,
containing thousands of petition signatures, claiming that all of the signatures
must be rejected because someone other than the registered voter had filled in the
address of the registered voter.  The following table summarizes the Registrar’s
final tally:

Trustee Total

Signatures

Total Sigs Rejected as

“Declaration Incomplete”

Percentage of

Total Signatures

1. Casabianca 25,493 1,479 5.8%

2. Benecke 25,358 1,553 6.1%

3. Draper 25,355 2,640 10.4%

4. Stiff 25,312 2,827 11.2%

5. Darnold 25,336 3,650 14.4%

6. Henness 25,349 3,392 13.4%

(i) CUSD Recall Committee Relied Upon Assurances from Registrar.
This category is one of the most disappointing of all.  Not only because so many
valid signatures were arbitrarily rejected, but because the CUSD Recall
Committee received assurances from representatives of the Registrar’s offices
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throughout the campaign that signatures would not be thrown out for this reason.
CUSD Recall Representatives called the Registrar of Voters many times to clarify
what information must be filled in by the voter and what can be filled in by those
circulating the petition.

(ii) Statute Permits Address to be Filled In.  There are two Election
Code Sections that primarily cover the issue.

(a) The General Rule (Section 100) -- requires the voter to
personally fill out all portions of the petition.

(b) The "Unable" Exception (Section 100.5) --
Notwithstanding the general provisions of Section 100, if the voter is "unable"
(which is undefined) to personally write all the information on the petition, then
another person may do so for them, provided that the voter must always sign their
own signature.  

When faced with completely filling out 7 entire petition forms, many voters said
they were "unable" to fill all of them out (because they were physically disabled,
had two screaming kids with them, were late for work, etc.).  As a result, they
sometimes completely filled out the top petition sheet and only signed and printed
their names on the following pages, asking our people to fill in the address.  The
provisions of Section 100.5 should apply in these cases, especially given:

(i)    the legislative/policy goal of liberally construing the
validity of signatures so as not to "disenfranchise" any voters;

(ii)    clearly, each such voter intended their names to be
counted seven times;

(iii)    it would be unconscionable for the Registrar to
discount these types of signatures, especially when they allowed an individual
who signed a single rescission postcard to rescind 7 signatures with a single
postcard;

(iv)    The Registrar's office repeatedly assured the CUSD
Recall Team this type of assistance could be provided so long as the voters always
signed their own names on the petitions, and our volunteers relied in good faith
upon those assurances;

(v)    there is no risk of fraud because the voters always
completely filled in all of their information on at least one form, and they always
personally affixed their signatures to all the other pages.

(iii) There is No Question of Voter’s Intent.  As set forth above,
virtually 99.9% of the time, a person would sign each of the seven petitions that
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were consistently presented in a single stapled “pack” of seven petitions.
Therefore, when a voter expends this amount of effort to “let his/her voice be
heard,” there is absolutely no question as to the voter’s intent.

(iv)    Rejection Disenfranchised Thousands of Voters.  The Registrar
should have honored this clear intent – but instead the Registrar rejected
thousands of signatures thereby frustrating the voter’s intent and disenfranchising
thousands of registered voters.

(v) There is no Risk of Fraud or Mistake.  For the same reasons set
forth immediately above, there is no risk of fraud or mistake because in every
instance, the registered voter did personally affix his/her signature to the petitions.

(vi) Many Signatories Were Physically Disabled.   CUSD Recall
volunteers helped fill in address data for registered voters with broken arms,
elderly people and others who were clearly disabled (e.g. palsy, M.S., visual
problems where they had great difficulty writing on the line), etc.  The Registrar
had no means of knowing whether any registered voter who signed the recall
petitions was “unable” to fill in their own address on each of the seven petitions.
How could an evaluator in the Registrar’s Office purport to know this with
certainty?

(vii) Rejection is Hyper-Technical and Arbitrary.  As stated by Kevin
Murphy, former Chair of the CUSD Recall Committee , even though the

Registrar’s Office had confirmed on at least eight separate occasions that
volunteers could assist registered voters by filling in their address information so
long as the voter did personally sign each of the seven petitions:

“they reconsidered at the eleventh hour and decided to disallow these signatures.

Rather than attempting to validate signatures, the Registrar appears to have been

overzealous invalidating signatures.  It is extremely frustrating that the intent of

the voter was not respected.”  Reflections on the Recall Effort, The Capistrano
Dispatch, February 9, 2006

(viii) Petitions Demonstrate Last Minute Decision to Reject.  Our
investigation confirmed that dozens and dozens of entire pages full of signatures
were rejected in their entirety on December 9, 2005 for “Declaration Incomplete”
(i.e. because the Registrar asserted that recall volunteers had assisted the voters by
helping to fill in the voter’s address).  It should be noted that December 9, 2005
was the day after the Registrar was supposed to have finished its review of the
petitions (but as set forth above, the Registrar unilaterally declared they had 30
“Working days” to complete the review).  In addition, hundreds of petition pages
originally had been validated by the Registrar with green checks, only to have
those green checks erased and then marked as rejected “declaration incomplete”

                                                  
 Kevin Murphy is no longer affiliated in any way with the CUSD Recall Committee
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or simply “DEC.”  See for example, Recall Petitions for Trustee Benecke pages
2087, 2202 and 2088.

This raises a critical question:  Knowing all this, what could have caused the
Registrar to change position at the last minute and thereby disenfranchise
thousands of registered voters?

For all these reasons, we believe the Registrar chose to ignore both the letter and
the spirit of the law when rejecting all of the “Declaration Incomplete” signatures.

(c) Registered Voter But At a Different Address.   The Registrar rejected
thousands of signatures claiming that each such person who signed, while
registered, was registered at a different address within the CUSD boundaries.  In
other words, the voter was a registered voter in the district but simply had not
updated his/her voter registration information:

Trustee Total

Signatures

Total Sigs Rejected as

“Registered Different

Address”

Percentage of

Total Signatures

1. Casabianca 25,493 1,121 4.4%

2. Benecke 25,358 971 3.8%

3. Draper 25,355 1,023 4.0%

4. Stiff 25,312 989 3.9%

5. Darnold 25,336 981 3.9%

6. Henness 25,349 817 3.2%

(i) Registrar Failed To Provide Means to Verify This Information.
The Registrar refused to provide our inspectors with access to the same
computers and database information the Registrar used to verify this information.
Therefore, we have not been provided with any meaningful way to determine
whether these signatures were properly rejected.

(ii) All Registered Voters Living In CUSD Should be Counted.  As
long as a voter is a registered voter and lives within the CUSD borders, that
person’s signature should be validated.  Consider this, if a person recently moved
from San Juan Capistrano to Dana Point and failed to update his registration
information, that person would still be allowed to vote in a general election (either
by going back to his “old precinct” or by using a provisional ballot in his new
precinct).  We believe that same rationale should apply in this instance.  As a
result, every person who is a registered voter and lives within the CUSD borders
should have had his/her signature validated.
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(d) Registered Voter But Outside CUSD Boundaries.   The Registrar rejected
thousands of signatures claiming that the person who signed, while registered,
lived outside the CUSD boundaries.   The following table summarizes the
Registrar’s final tally:

Trustee Total

Signatures

Total Sigs Rejected as

“Registered But Out of

District”

Percentage of

Total Signatures

1. Casabianca 25,493 1,179 4.6%

2. Benecke 25,358 1,078 4.3%

3. Draper 25,355 1,007 4.0%

4. Stiff 25,312 1,041 4.1%

5. Darnold 25,336 1,049 4.1%

6. Henness 25,349 968 3.8%

We did not expect to find any significant discrepancy in the Registrar’s final tally
under this category.  However, we were disappointed to discover that
approximately 14% of the signatures that were rejected as from registered voters
outside the district actually were from valid registered voters within the district.

(i) The Benecke Example.  For example, of the 1,078 signatures to
recall Trustee Benecke that were rejected as being from registered voters outside
the district, we found that 148 (13.7%) were actually valid registered voters
within CUSD.  Once again, there simply is no acceptable explanation for such an
error rate when dealing with such a straightforward and objective determination.

(ii) Newly Developed Areas May Have Been Omitted – the Ladera
Ranch Example.  All of Ladera Ranch is located within the CUSD Boundaries.
However, this is a newly developed area and it is not clear whether the Registrar’s
Office had properly updated the current registered voter rolls to include all of the
newly developed streets.  Some Ladera Ranch voters were marked "X-Dist" when
clearly they aren't.  An example of this is a Ladera Ranch resident who signed the
petition to recall Trustee Benecke on Page 0193, line 4.  All of Ladera Ranch is in
the district.   The same concern relates to the newer developments in the Talega
area of San Clemente.

(e) Withdrawn (the Rescission Postcards).  The Registrar permitted voters to
“rescind” with just a single signature on a postcard all seven separate petitions
(despite the fact the Registrar required a fully-executed, separate petition to recall
each of the seven CUSD Trustees).  The following table summarizes the
Registrar’s final tally:
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Trustee Total

Signatures

Total Sigs Rejected as

“Withdrawn”

Percentage of

Total Signatures

1. Casabianca 25,493 38 0.1%

2. Benecke 25,358 36 0.1%

3. Draper 25,355 33 0.1%

4. Stiff 25,312 34 0.1%

5. Darnold 25,336 36 0.1%

6. Henness 25,349 37 0.1%

We do not believe it was appropriate for the Registrar to rescind these petition
signatures for the following reasons:

(i) Inconsistency By Registrar.   As demonstrated throughout this memo, the
Registrar appears to have applied a very strict, multi-point checklist approach
before they were willing to validate a single signature on a recall petition.   The
Registrar required a separate petition to recall each of the seven CUSD Trustees.
The Registrar refused to allow a voter to sign a single petition to evidence their
desire to recall each of the seven trustees.

(ii) Double Standard to Benefit CUSD Trustees.  However, in the one instance
where a signature could help the CUSD Trustees (e.g. on a rescission postcard),
the Registrar allowed the single signature to “erase” seven entire petitions.  This is
an obvious inconsistency that suggests a bias in favor of the incumbent CUSD
trustees that should be investigated.

(f) Voters Who “Registered Late.”  The Registrar rejected hundreds of signatures
claiming that while those persons are now registered voters, they weren’t on the
day they signed the petitions.  The following table summarizes the Registrar’s
final tally:

Trustee Total

Signatures

Total Sigs Rejected as

“Registered Late”

Percentage of

Total Signatures

1. Casabianca 25,493 368 1.4%

2. Benecke 25,358 469 1.8%

3. Draper 25,355 399 1.6%

4. Stiff 25,312 447 1.8%

5. Darnold 25,336 341 1.3%

6. Henness 25,349 455 1.8%

We do not believe it was appropriate for the Registrar to arbitrarily reject these
hundreds of petition signatures for the following reasons:

(i) We Registered Hundreds of Voters.  Before voters were allowed to
sign the CUSD Recall petitions, our volunteers asked if they were registered.  If
they were not, we had the materials available to register them on the spot.  We
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registered hundreds of new voters during this campaign – and those voters
registered because they wanted their voices to be heard in support of the CUSD
Recall.

(ii) Voters Allowed to Sign After Completing Registration Forms.
Once persons had completed the voter registration forms, they were permitted to
sign the CUSD Recall Petitions.  Our volunteers generally wrote down the voter
registration form numbers into the margin of the CUSD Recall Petitions in order
to evidence to the Registrar that the persons who signed were newly registered
voters that had registered to vote on those days.

(iii)    Rejection Disenfranchised Hundreds of Voters.  The Registrar
should have honored the new registered voters’ clear intent – but instead they
rejected hundreds of signatures thereby frustrating the new voters’ clear intent.

(iv) Rejection is Hyper-Technical and Arbitrary.  It is unreasonable,
hyper technical and arbitrary for the Registrar to have rejected hundreds of
signatures as late registrations – especially when it is obvious these persons
registered to vote in order that they could sign the CUSD Recall petitions.

(g) Signature Didn’t Match.  The Registrar rejected hundreds of signatures claiming
that while the person was a registered voter, the Registrar had concluded the
signature on the petition did not match the signature the Registrar had on file for
that registered voter.  The following table summarizes the Registrar’s final tally:

Trustee Total

Signatures

Total Sigs Rejected as

“Signatures Don’t Match”

Percentage of

Total Signatures

1. Casabianca 25,493 141 0.6%

2. Benecke 25,358 235 0.9%

3. Draper 25,355 218 0.9%

4. Stiff 25,312 295 1.2%

5. Darnold 25,336 218 0.9%

6. Henness 25,349 220 0.9%

We do not believe it was appropriate for the Registrar to arbitrarily reject these
hundreds of petition signatures for the following reasons:

(i) There is No Question of the Voter’s Intent.  As set forth above, virtually
99.9% of the time, a person would sign each of the seven petitions that were
consistently presented in a single stapled “pack” of seven petitions.  Therefore,
when a voter expended this amount of effort to “let his/her voice be heard,” there
is absolutely no question as to the voter’s intent.

(ii) People’s Signature Changes Over Time.  Over the course of many years, a
person’s signature will often change.  Sometimes people routinely sign with their
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first initials, sometimes with their name spelled out completely, sometimes using
nicknames or shortened versions of their names, etc.  The Registrar is comparing
each voter’s current signature (from the petition) against the official signature the
Registrar has on file, a signature that may be decades old.

(iii) People  Grow Weary When Asked to Sign Seven Petitions.  It took a great
deal of time and effort to gather 177,000 signatures.  Whenever an individual
signed a “pack of CUSD Recall petitions” (e.g. the seven petition forms stapled
together), he/she was forced to fill out his/her name, signature and address seven
separate times.  Most of the signatures were gathered outside retail/grocery stores
and people were often rushed for time. People usually stood and were forced to
use various means of support (e.g., clipboards, grocery carts, knees, etc.) when
signing the petitions.   Their penmanship got worse as fatigue set in and they
began to feel rushed for time.  Nonetheless, these voters made the effort and their
signatures should have been counted.

(iv) Registrar Made No Effort to Contact Voters To Verify.  If the Registrar
had any concerns about whether a voter truly had signed the CUSD Recall
petitions, the Registrar could have easily contacted the voter to verify (the
Registrar has full contact information for all voters).  To our knowledge, the
Registrar made no effort to contact any of these hundreds of voters – they simply
rejected the signatures.

(v)    Rejection Disenfranchised Hundreds of Voters.  The Registrar should
have honored this clear intent – but instead they rejected hundreds of signatures
thereby frustrating the voter’s clear intent.  For example, Patrick Giraldin is one
of the registered voters whose signature was rejected.  Kelly Villatoro, one of our
inspection team members, personally knows this person.  In fact, Kelly Villatoro
personally witnessed Mr. Giraldin sign all seven CUSD Recall petitions.  (See
Trustee Benecke petition number 0162, line 4).   The Registrar’s arbitrary
rejection of hundreds of signatures, without any effort to contact the voters, has
frustrated the clear intent of Mr. Giraldin, along with hundreds of other registered
voters.

(vi) Rejection is Hyper-Technical and Arbitrary.  It is unreasonable, hyper-
technical and arbitrary for the Registrar to have rejected hundreds of signatures
based upon the signature not matching – especially when the Registrar had the
means readily available to immediately contact any voter whose signature was
questioned.
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VI. Other Observations.

(a) Registrar Refused To Provide Official Tally Sheets.  Our inspection process
was hampered by the Registrar’s refusal to allow us to inspect the Official Tally Sheets for each
Trustee (either the originals or copies).  Without these tally sheets, there was no practical way for
our inspection teams to confirm that the official counts released by the Registrar’s Office were
consistent with the detailed tally sheets.  In reality, all the Registrar gave to us was their final
conclusion with no detailed information (other than thousands of petitions pages with numerous
abbreviations, initials and erasures on them to validate the work of the Registrar).

(b)  Some Petition Pages Contained No Marks Whatsoever.   Our inspection team
found several petition pages where all the markings by the Registrar had been erased.  As a
result, there was no way to ascertain which of the signatures on those pages had been counted or
rejected.  We demand to know how the signatures on those pages were counted.  See for
example, Trustee Benecke's Petition Pages 0090 and 1072. 

(c) Some Petition Pages Contained Inconsistent Markings.   Some petition pages
had two conflicting sets of markings for the same signatures, both green checks and red x's.  As a
result, there was no way to ascertain which of the signatures on those pages had been counted or
rejected.   We demand to know how the signatures on those pages were counted.  See for
example, Trustee Benecke's pages 0182 and 0183 and #6 on page 0167. Also see page 0185, line
6.  It was marked with a green check, then a red X and then marked Registered late.   The
Registrar has not provided us with any information to ascertain whether this signature was
actually counted, or if it was rejected, the basis therefore.

(d) Registrar’s Office Has Altered the Petitions AFTER Completing The

Certification Process.   Our Inspection Team Leader personally witnessed an employee of the
Registrar’s Office alter the CUSD Recall Petitions on January 10, 2006 – weeks after the
Registrar’s office completed its review and analysis of the petitions.  Please see the Declaration
of Constance Lee, Ph.D. attached hereto as Exhibit F for a first hand description of this
extremely disturbing incident.   The CUSD Recall Committee is deeply concerned that the
integrity of the CUSD Recall petitions has already been compromised -- especially since those
petitions are the only evidence as to which signatures were rejected by the Registrar and the
specific reasons for such rejection.  Unless immediate action is taken by the appropriate
authorities to protect the CUSD Recall petitions, the CUSD Recall petitions will remain subject
to additional improper alterations.

(e) Why Weren’t Trustee Kochendorfer’s Petitions All Counted?  On December
8, 2005, the Registrar’s office confirmed they had completed the random sampling process for
each of the seven trustees.  The Registrar also confirmed they were forced to count each of the
petition signatures for each of the trustees because the random sampling process had neither
caused the recall to be certified or rejected.  Please see the Capistrano Dispatch article Recall

Watchers Still Waiting ...attached hereto as Exhibit G.   If the random sampling process neither
caused the recall to be certified or rejected, then the Registrar was required by law to count all
the petitions for Trustee Kochendorfer – but they didn’t.
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(i) Registrar Made Inconsistent Public Statements.  On December 22, 2005,
when the Registrar finally announced their official results, the Registrar now surprisingly stated
they did not count all of the petitions to recall Trustee Kochendorfer claiming, “Based on 5%
random sampling, results did not justify a 100% signature review.”  This final statement conflicts
with the prior official statements of the Registrar’s office (which were widely reported in the
press) and raises serious questions about the manner in which the petitions to recall Trustee
Kochendorfer were processed by the Registrar.

(ii) Did the Registrar Really Conduct a 5% Random Sampling for Trustee
Kochendorfer?  Our inspectors reviewed thousands of petition signatures to recall Trustee
Kochendorfer.  Unlike the other six trustees, the Registrar did not made a single mark on any of
the petition pages to indicate which signatures had been reviewed and whether they had been
validated or rejected.   The Registrar also refused to show us their official tally sheets.  For these
reasons, we have been left with no way to verify the conclusions of the Registrar as they relate to
Trustee Kochendorfer – and with no evidence to prove the Registrar even counted a single
signature.

(f) Did the Registrar Have Adequate Staffing To Properly Review the CUSD

Recall Petitions?   According to the press article attached as Exhibit G, in describing the
surprise announcement that the Registrar’s Office was not planning to release their final results
until 30 “working days” after the CUSD Recall petitions were submitted, “Acting Orange

County Registrar of Voters Neal Kelley told The Dispatch his staff will need every moment of it

[the extra review time]. The office, juggling two special elections, has taken on extra staff to

check the signatures.”  Just who were these extra staff members that were hired to review the
CUSD Recall petitions?  Were they properly trained?  What kinds of background checks were
made to ensure they had no connection to the CUSD Trustees?

(g) Registrar Had Numerous Contacts With CUSD Representatives, Including

Superintendent Fleming.  During the January 4, 2006 meeting at the Registrar’s Office with
Neal Kelley and Kay Cotton, the Registrar confirmed their office had been in regular contact
with CUSD throughout the recall qualification phase.  On November 19, 2005, Superintendent
James A. Fleming prepared a detailed Memorandum confirming that “The Superintendent has
been in touch with the Registrar of Voters office…”  A copy of this Memorandum is attached as
Exhibit H.

(i) Memo Confirms Registrar Only Had 30 Days to Finish Review.
Superintendent Fleming’s Memo states the Registrar’s Office had confirmed the Registrar’s
review of the petitions had to be completed within “30 days” and “This would mean that the
internal deadline for the Registrar of Voters to make a decision in this matter is December 8.”
According to this memo, the Superintendent specifically discussed timing and dates with the
Registrar’s Office – all of which were rendered meaningless after the Registrar unilaterally (and
without any known legal authority) purported to grant itself an extension to 30 “working days.”

(ii) Memo Confirms Fleming & Registrar Discussed Recall Costs.
Throughout the entire campaign, CUSD’s primary argument against the recall was that people
should not support the recall campaign because (according to the Registrar’s Office) the recall
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would end up costing the school district $400,000 (and in later campaign literature, the Trustees
increased that amount to $600,000).   Superintendent Fleming’s Memo confirms he discussed
with the Registrar what recall costs the district would be responsible to pay.  Superintendent
Fleming’s Memorandum concluded, “The bottom line is that the total cost for the recall process
will range from a minimum of $24,300 and could cost up to a maximum of $1,268,893.”

(iii) Memo is Another Example of Unpermitted “Express Advocacy.”  By
widely circulating a memo suggesting the recall might cost the school district more than a
million dollars, we believe the CUSD Trustees and the Superintendent were, once again, trying
to dissuade members of the public from supporting the recall by exaggerating what costs the
school district would have to pay.

It should be noted California law prohibits a government employee (such as Superintendent
Fleming) from engaging in “express advocacy” for or against a political issue while acting in
their official capacity.  We believe Superintendent Fleming’s Memo, which was widely
distributed both internally at CUSD and to members of the general public, is another example of
inappropriate express advocacy by the Superintendent.   It is illegal for a government employee
to try to influence people’s opinions on political issues when acting in their official capacity.
  

(h) Registrar Allowed Trustees To Modify Their Petition Statements AFTER

Expiration of Statutory Deadline.   The Registrar of Voters permitted the CUSD Trustees to
change their official petition statements  – despite the fact the statutory deadline had already
expired on the Trustees.

(i) Trustees Filed on May 4, 2005.  Before the official recall petitions could
be approved for circulation, the recall proponents and the CUSD Trustees were each permitted to
submit a 200-word statement that would be included in the petitions.  The CUSD Trustees filed
their official statements on May 4, 2005.

(ii) Registrar Permit. On May 4, 2005, the Registrar of Voters sent the
Trustees’ official 200 word answers to Kevin Murphy, former chair of the CUSD Recall
Committee, and informed him that the recall proponents had “until 5:00 p.m. on Friday, May 13,
2005 to file with this office two blank copies” of the final recall petition for each trustee.
However, after the statutory period for the Trustee’s submission of their 200 word statements
had expired, the CUSD Trustees asked to make a change their 200 word statements.

(iii) Recall Proponents Were Told Litigation Had Been Threatened.  The
Registrar of Voters permitted this change to be made – despite the fact the statutory deadline had
already expired on the Trustees.   The Registrar informed recall proponents that litigation from
the CUSD Trustees was highly likely if the Registrar did not permit the Trustees to alter their
200 word statements.

(iv) Double Standard to Benefit CUSD Trustees.  Once again, the decision of
the Registrar to permit a change in the Trustees’ 200-word statement after expiration of the
statutory deadline demonstrates the Registrar’s consistent willingness to assist the CUSD
Trustees (to the detriment of recall proponents).
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(i) Registrar Did Not Require CUSD to Pay for Signature Verification Costs.

On January 11, 2006, Superintendent Fleming posted an official statement confirming that the
Registrar had just informed CUSD that the Registrar would no longer require CUSD to pay for
any of the recall signature verification costs.  A copy of this official statement is attached hereto
as Exhibit I. This decision by the Registrar is noteworthy for the following reasons:

(i) Conflicts With Registrar’s Prior Statements.  The Registrar’s decision in
January 2006 not to charge CUSD for any signature verification costs contradicts the Registrar’s
prior position on this issue (as evidenced by Superintendent Fleming’s November 19, 2005
Memo).

(ii) CUSD Used Registrar’s Prior Statements As Their Principal Argument
Against the CUSD Recall.  Throughout the entire campaign, CUSD’s primary argument against
the recall was that people should not support the recall campaign because the recall would end up
costing the school district hundreds of thousands of dollars.  In effect, the Registrar provided the
CUSD Trustees with their primary campaign argument because the argument was based upon
representations made by the Registrar’s office.  When providing this type of important
information to the public in the context of a controversial political campaign, we believe the
Registrar’s Office had an obligation to provide clear, correct and complete information – but in
this case, they didn’t.

(iii) Registrar Should Have Known.   In making its decision to unilaterally
reverse its prior position, the Registrar now claims they did so in reliance upon County of Fresno
v. Clovis Unified School District, 204 Cal. App. 3d 417 (1988).   This case is 18 years old.
Clearly, it should not have come as a surprise to the Orange County Registrar of Voters.

As an aside, now that the Orange County Registrar of Voters has discovered the County of
Fresno case, they may also want to carefully review the fourth paragraph of undisputed facts set
forth in the beginning of that case, which confirms the Fresno County Clerk, Elections Division
(acting as the ex officio Registrar of Voters), certified the recall petitions as insufficient within
30 days (not 30 working days) as required by law.

(iv) Registrar’s Decision Means the Entire County of Orange Would Have to
Pay for the CUSD Costs.  The Registrar’s decision forces the County of Orange (i.e. all the
taxpayers in the entire county) to pay for the costs related to the CUSD recall.  This raises an
interesting question:  Is it fair and equitable to require the residents of North, East and West
Orange County to pay the costs associated with the unprecedented recall effort in South Orange
County against the CUSD Trustees?

(v) Was CUSD’s Legal Counsel at Rutan & Tucker Involved?  It should be
noted that “Dave Larsen, Esquire” is shown at the bottom of the Superintendent’s November 19,
2005 memo as a recipient of a copy.  (Mr. Larsen is CUSD’s primary legal counsel and a partner
at the large law firm of Rutan & Tucker).   It should also be noted that during the campaign, Mr.
Larsen purported to render a legal opinion on behalf of the CUSD Trustees in connection with
the recall. (Please note this obvious conflict of interest – how could Mr. Larsen legally and/or
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ethically represent the school district and the individual elected Trustees at the same time the
public was seeking to recall the Trustees based upon allegations of gross misconduct that was
causing damage to the school district?)

It remains unclear whether Mr. Larsen drafted the memo on behalf of Superintendent Fleming, or
whether Mr. Larsen and other members of his law firm engaged in discussions with the Registrar
about this and other issues relating to the CUSD recall.

For example, when referring to the 1988 County of Fresno case, Superintendent Fleming claims
“The Registrar came across this information while researching payment options for us…”  Given
that the Registrar had already publicly announced that CUSD was responsible for paying these
costs, it seems highly unlikely the Registrar would have on its own initiative located, researched
and reversed its own decision in January 2006.  This raises some very interesting questions:

(a) Did CUSD’s legal counsel provide the 1988 County of Fresno case
to the Registrar with an argument that the Registrar erred when it previously declared that CUSD
would be responsible to pay these fees?

(b) If so, when did CUSD and their legal counsel first learn about the
1988 County of Fresno case?

(c) When did the Registrar first learn about the 1988 County of Fresno
case?

(d) Did Superintendent Fleming and the CUSD Trustees already know
about the 1988 County of Fresno case before they published and discussed at their January 9,
2006 Trustees meeting, an inflammatory 74 page memo dealing with the costs to the district of
the recall campaign, including more than half a million dollars for costs related to the signature
verification process?

(e) Did the Registrar change its position to the detriment of the CUSD
Recall volunteers with respect to any of the other matters referred to in this report (e.g.
Registrar’s decision to permit the Trustees to modify their 200-word petition statements after
expiration of the statutory deadline, last minute decision to reject the “declaration incomplete”
signatures, decision to validate the use of rescission postcards that purported to rescind seven
separate petition signatures with a single postcard, etc.) based upon information, pressure or
threats of litigation made by or on behalf of CUSD by its high-powered and aggressive attorneys
at Rutan & Tucker?
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VII. Analysis and Recommendations.

(a) Full Independent Investigation is Warranted.   Based upon the compelling
evidence provided in this report, a full independent investigation into these matters should be
initiated immediately.  The investigation should focus upon each of the petition signatures
rejected by the Registrar to determine if they were properly rejected for the reasons stated by the
Registrar.  This should not be an opportunity for the Registrar to get a “second bite at the apple”
in order to strive to find any possible reason to reject a particular signature.  Rather, this
independent investigation should review each rejected signature and the official rational given by
the Registrar as of December 22, 2005, as to why that particular signature was rejected.

Throughout the entire CUSD Recall campaign, the Registrar’s Office assured us they always
strive to give effect to the clear intent of the registered voter.  Unfortunately, as demonstrated
above, our research demonstrates that in reality, the opposite was true in thousands of cases.

If this investigation demonstrates that the Registrar improperly invalidated signatures in an
amount at least equal to the “total shortfall” amount (as defined above), then the recall petition
should be certified – and the people have a right to know this.  For example, for Trustee
Benecke, if it can be demonstrated that the Registrar improperly rejected just 3,028 of the 7,965
total number rejected, then grounds exist to reverse the decision of the Registrar to invalidate the
entire recall.  Hundreds of parents and taxpayers gave up much of their summer vacation away
from their families circulating the CUSD Recall petitions.  They deserve an honest answer about
what went wrong.

For the reasons set forth herein, we believe there is compelling evidence to demonstrate that the
Registrar erred and that the CUSD recall petitions should have been certified.

However, a full and complete investigation is necessary to ensure that the people can have faith
in the Registrar’s Office on a going forward basis.  Obviously, the people cannot tolerate error
rates in excess of 20% when it comes to Federal, State or local elections.  Unfortunately, we have
now provided compelling evidence that serious mistakes were made and that thousands of
registered voters were disenfranchised as a result.

(b) Petitions Should Be Sealed and Moved to a Safe Location.  In order to protect
the CUSD Recall petitions from any further tampering, all of these petitions (as well as the
Registrar’s original/official Tally Sheets) should be immediately sealed and moved to a safe
location pending the full investigation referred to above.
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VIII. Conclusion.

The CUSD Recall Committee was honored to submit to the Orange County Registrar’s Office
more than 177,000 recall petition signatures to recall all seven CUSD Trustees.   Each of these
voters expected their voices would be heard – but they weren’t.  The voters of Orange County
deserve better.  As the November elections draw near, the public has to have faith their votes will
be accurately counted.  We all hope our public institutions work properly, but when they do not -
- for whatever reason – the people must find out why.  In this case, many questions remain
unanswered.

Was the Registrar’s Office properly staffed to review more than 177,000 petitions in 30 days?

Were the employees at the Registrar’s Office properly screened and trained?

Were the employees overworked or preoccupied with handling upcoming special elections?

Was there a bias in favor of the CUSD Trustees?

Was the Registrar unduly influenced by information, arguments, pressure or threats of litigation
from CUSD and their high-powered legal counsel (to the detriment of the recall volunteers)?

The answers to these questions remain unknown.  In order to protect the Constitutional rights of
those who were disenfranchised, and to preserve the public's confidence in our political process
and electoral system, the appropriate authorities need to investigate what went wrong at the
Registrar’s Office – and why.
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SCHEDULE OF EXHIBITS.

EXHIBIT A OFFICIAL STATEMENT BY CUSD RECALL COMMITTEE

EXHIBIT B JANUARY 13, 2006 LETTER FROM CUSD RECALL COMMITTEE

EXHIBIT C JANUARY 20, 2006 LETTER FROM COUNTY COUNSEL

EXHIBIT D PETITION RESULT BREAKDOWN FORMS

EXHIBIT E TABLES DEMONSTRATING THE REGISTRAR’S INCONSISTENT

TREATMENT OF THE SAME SIGNATURE

EXHIBIT F DECLARATION OF CONNIE LEE

EXHIBIT G DECEMBER 8, 2005 CAPISTRANO DISPATCH ARTICLE

EXHIBIT H SUPERINTENDENT’S NOVEMBER 19, 2005 MEMORANDUM

EXHIBIT I SUPERINTENDENT’S JANUARY 11, 2006 STATEMENT 

REGARDING RECALL COSTS






































































