JOHN E. BUTTOLPH ESQ.    

5020 Campus Drive                                                                              Tel. 949-955-2033

Newport Beach, CA  92660                                                                 Fax. 949-955-2036

                                                       April 25, 2005
Robin Clauson                               BY FAX, EMAIL, AND FIRST CLASS MAIL
City Attorney

City of Newport Beach

3300 Newport Blvd.
Newport Beach, CA  92663     
            RE:    Councilman Keith Curry

SUBJECT:    Conflict of Interest Concerning Municipal Debt Initiative

Dear Ms. Clauson,

I believe Keith Curry has a conflict of interest with respect to the Municipal Debt Initiative, and I hereby request that the City require him to recuse himself from further participation in any decisions relating to the initiative, including but not limited to communicating with other members of the City Council about the initiative.  I believe  the provisions of the City’s Conflict of Interest Policy and the California Political Reform Act compel Mr. Curry’s disqualification from influencing or participating in the Council’s decisions or deliberations with respect to the initiative.    
According to his application for appointment to the City Council filed in January 2006,  Mr. Curry identifies himself as a Managing Director of Public Financial Management (PFM) where he has been involved in the issuance of over $11 billion in various types of debt instruments.  He states that he has been employed as a financial advisor to state and local governments since 1987.  PFM’s website at www.pfm.com defines its business as financial consulting, financial management and debt management, and identifies the City of Newport Beach as one of its clients.  PFM’s website expressly advertises its ability to bring issues to market by influencing its clients’ selection of the bond professionals who will reap the financial benefits from the client’s issuance of debt: 

 “Even the best-structured debt can fall flat in the marketplace. Hard work shouldn’t go to waste – that’s why PFM follows through by:
· guiding the selection of working group members that will most effectively bring an issue to market    “
Mr. Curry’s application for appointment to the Council also declares that he is President of The National Association of Independent Public Finance Advisors (NAIPFA), which he describes as “our trade association.” According to NAIPFA’s website at www.naipfa.com,   “The purpose of the Association is to promote the common interests of independent advisory firm members.” NAIPFA defines these issues of common interest to include seeking to “improve our effectiveness in influencing legislative matters of interest to our industry and our clients.”   - in other words, the Association lobbies on behalf of the bond industry
I believe Mr. Curry’s involvement as the president of a national bond industry trade association and as managing director of PFM establishes a conflict of interest under the PRA, and establishes the existence of an actual and apparent conflict of interest with respect to the initiative.   The Fair Political Practices Commission provides guidelines to assist public officials in determining conflicts of interest.  The Commission’s overview of conflicts laws states:                    

                                                  “Stripped of legal jargon:

You have a conflict of interest with regard to a particular government decision if it is sufficiently likely that the outcome of the decision will have an important impact on your economic interests, and a significant portion of your jurisdiction does not also feel the important Impact on their economic interest.”
Under rules adopted by the Fair Political Practices Commission (FPPC), determining the existence of a conflict of interest arising from “economic interests” is an eight-step process.

                        CONFLICTOF INTEREST ANALYSIS UNDER FPPC 
Step One:  Is Mr. Curry a “public official” within the meaning of the rules?  As a member of the City Council he is a public official.

Step Two:  Is Mr. Curry making, participating in making, or influencing a “governmental decision"?  These rules apply to voting on an issue as a member of the Council, giving advice or making recommendations to the Council, and communicating with the Council. 
Step Three:  Does Mr. Curry have an economic interest in the initiative?  According to the FPPC, the definition of an  “economic interest”  includes:  Business Employment or Management – You have an economic interest in a business entity for which you are a director, officer…or hold any position of management.”  As president of NAIPFA and  Managing Director of PFM,  Mr. Curry  has an economic interest.

Step Four:  Is Mr. Curry’s economic interest directly or indirectly involved in the governmental decision?  In other words, does the initiative affect the interests of NAIPFA or PFM – business entities in which Mr. Curry holds management positions?   Clearly it does – since Mr. Curry is a major player in the business of municipal debt issues, and PFM and NAIPFA are members of the bond industry whose economic interest is directly related to the issuance of municipal debt, whereas enactment of the initiative will remove the City Council’s discretion to issue debt and require the City to obtain approval from the majority of voters prior to issuing municipal debt for public improvements.
Step Five:  Does the initiative present a kind of financial impact on the economic interests of Mr. Curry (ie. PFM or NAIPFA) considered important enough to trigger a conflict of interest?  In other words, is it likely that the initiative will have a material financial effect on the economic interests of Mr. Curry/ PFM/ NAIPFA?   Mr .Curry manages PFM’s Newport Beach office and the City of Newport Beach is one of PFM’s clients.  Passage of the initiative will likely reduce the number of future debt issues by the City of Newport Beach, and fewer issues of debt means lower fees payable to PFM and to members of NAIPFA. 
Step Six:  Is it reasonably foreseeable that a conflict of interest will result if Mr. Curry participates in the Council’s decisions, votes, or discussions regarding the initiative?  For the reasons outlined above, Mr. Curry’s conflict of interest is unavoidable.

Step Seven:  Does the public generally have the same economic interest as Mr. Curry in the outcome of the initiative?  No, the initiative has an economic impact on the bond industry distinct from its effect on the general public.  Ultimately, fees paid by the City to members of the bond industry come from public funds – so fees not paid to the bond industry remain available for other purposes to benefit the general public.  The “public generally” exception does not apply.
Step Eight:  Even though Mr. Curry has a disqualifying conflict of interest, is his participation in the Council’s decisions, votes, and discussions regarding the initiative legally required?  No – the “legally required participation” rule does not apply here, and the Council’s ability to act in matters related to the initiative is not impaired by Mr. Curry’s disqualification.

This analysis is not comprehensive, and I do not believe it offers the sole rationale or even the most compelling rationale for Mr. Curry’s disqualification under the PRA.  However, it is clear to many observers that Mr. Curry’s business and professional relationships create an actual and apparent conflict-of-interest with respect to the Municipal Debt Initiative.  Accordingly, I believe Mr. Curry must comply with Government Code Section 87105 and Regulation 18702.5; and, when any matter related to the Municipal Debt Initiative is considered by the Council, Mr. Curry must publicly identify in detail the economic interest and relationships that create the conflict, must step down from the dais, and must leave the room.  The identification of the conflict and economic interest must be made orally and become part of the public record. 
Respectfully submitted,
JOHN EARL BUTTOLPH

JEBms

Cc: Keith Curry (by email only)
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