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APPLICATION IN ACCORDANCE WITH THE CONSTITUTION OF ECUADOR ARTICLE 171 (20) 
THE APPLICANT

Roisin Zoë SAVAGE (nee McGarry)

DATE OF BIRTH

7 day of January 1976

PLACE OF DENTENTION

El Inca Centre de Detencion, Quito

SENTENCE

8 Years imprisonment imposed on the 22nd day of October 2004. Sentence includes time spent in Centre de Detencion Provisional from 19th day of February 2003.

OFFENCE

Misuse of Drugs Act 1977/1984

RELEASE DATE

In accordance with current legislation introduced in 2005 the whole sentence is one which is imposed and as such the release date would be February 2001.

PLEA AT TRIAL

Not Guilty

THE POWERS CONFERRED UPON THE PRESIDENT OF THE REPUBLIC OF ECUADOR IN ACCORDANCE WITH THE CONSTITUTION OF ECUADOR ART 171 (20)

“Art. 171.- Serán atribuciones y deberes del Presidente de la República los siguientes:

20. Indultar, rebajar o conmutar las penas, de conformidad con la ley..”

It is submitted the meaning of the word “rebajar”  is consistent with the meaning of “lower” or more appropriately in a number of other  UN Member State Constitutions “remit” contained within the said Article 171 (20) is: “To refrain from exacting (a tax or penalty, for example); cancel” in accordance with the interpretation of the Oxford Dictionary. It is submitted the appropriate approach for the President of the Republic of Ecuador is in the meaning of the word “cancel”. 

It is submitted the said application on behalf of the Applicant as above is for the “remitting” of the sentence and not necessarily for a free pardon.

Whilst the said Article 171 (20) does by innuendo permit the President of the Republic of Ecuador to subrogate the said power on other legal authorities, the said principal power is vested in the President.

The Applicant requests the President of the Republic of Ecuador to use the said powers vested in the Presidency to remit the sentence of the Applicant in pro per without delegation to any other legal authority.

ELEMENTS SUPPORTING THE SAID CONSIDERATION FOR THE REMIT OF SENTENCE

It is submitted that for the purposes of the said application the President of the Republic of Ecuador, whilst not being obliged by the Constitution at taking a number of matters into consideration prior to applying the said provisions of the Constitution, may consider a number of matters.
PRECIS OF A TELEPHONE REPORT FROM THE DIRECTOR OF EL INCA CENTRE DE DETENCION 

A telephone  report to Studio Legale Internazionale the much respected Director of El Inca Centre De Detencion stated the following with regard to the said Applicant:


“ From her arrival in this centre de detencion she has had no adverse reports against her. She has been courteous and respectful towards staff at all times. Her conduct has been excellent.”
PRECIS OF THE APPLICANTS MEDICAL CONDITION

The Applicant is ill and has only one kidney. Her time in the detention centre has been hard especially as she effectively had to learn a new language. Prison regime and the absence of one kidney has made her detention harder than normal. It is evidently clear that her renal functions and cure are best at medical facilities outside the detention centre. Upon release the Applicant will return forthwith to Ireland and receive medical aid in Dublin.
PRECIS OF THE APPLICANTS WELFARE AND PERSONAL CIRCUMSTANCES

The Applicant is married with two children an 8 year old son and 9 year old daughter. Her family live in Dublin, Ireland. Her mother is seriously ill and has recently suffered from a brain tumour and her life expectancy is limited. The Applicant prays in aid to be able to see her mother prior to any irrevocable event occurring. Notwithstanding her incarceration her family has remained intact and will return to live in Dublin upon release.
CONSTITUTIONAL QUESTIONS SURROUNDING THE CONVICTION OF THE APPLICANT AND DETERMINING FACTORS

The Applicant has no previous criminal convictions. 

The Republic of Ecuador is a signatory to the American Convention on Human Rights having signed such on 28th December 1977 and subjected itself to the jurisdiction of the Inter-American Commission on Human Rights on 13th August 1984.

The Republic of Ecuador is a signatory to the Inter-American Convention to Prevent and Punish Torture and subjected itself to the jurisdiction of the Inter-American Commission on Human Rights on  9th November 1999.

The Republic of Ecuador is a signatory to the Charter of the Organization of American States of which Art. 3(a) states:

“International law is the standard of conduct of States in their reciprocal relations”.

The Republic of Ecuador is a signatory to American Declaration of the Rights and Duties of Man (Approved by the Ninth International Conference of American States,
Bogotá, Colombia, 1948) and subjected itself to the jurisdiction of the Inter-American Commission on Human Rights on 13th August 1984. Article XVIII states :. 

“Every person may resort to the courts to ensure respect for his legal rights. There should likewise be available to him a simple, brief procedure whereby the courts will protect him from acts of authority that, to his prejudice, violate any fundamental constitutional rights.”
Article XXIV states:

“Every person has the right to submit respectful petitions to any competent authority, for reasons of either general or private interest, and the right to obtain a prompt decision thereon.”

Article XXVI. states:
“Every person accused of an offense has the right to be given an impartial and public hearing, and to be tried by courts previously established in accordance with pre-existing laws, and not to receive cruel, infamous or unusual punishment.”

BRIEF FACTS SURROUNDING THE CASE RELEVANT TO THE CONSTITUTIONAL ISSUES

The Applicant was arrested at Quito Airport on 19th February 2003 and was found with approximately 2.5kg of cocaine sewn into the lining of her bag. The Applicant strongly believes that the person who planted the drugs in her bag was her friend, ‘Tony’ Adebola, a Nigerian with a Ghanaian passport. The Applicant had been introduced to ‘Tony’ by a mutual friend in Africa, where she had opened an orphanage with her husband. Two years later, The Applicant and her husband moved to London. ‘Tony’ also lived in London. He attended the same church as the couple and even lived with them for a while. He left for Spain, and The Applicant heard he was having trouble with his passport. The Applicant then received a phone call from him that he was in Ecuador. The Applicant stated ‘Tony’ wanted to get a visa to return to England, and, in 2002, The Applicant and her husband tried to help him by faxing documents to support his application. However, he claimed that the application was refused. He asked The Applicant or her husband to come to Ecuador with their own passports and other letters to show to the relevant embassy. The Applicant flew out on 14th February 2003.
‘Tony’ did not meet the Applicant at the airport as promised, and only after the Applicant called him did he instruct her to go to a hotel. Later, instead of going to the embassy, which he claimed was closed, he took the Applicant shopping at a big market where the Applicant bought presents for her family at home. ‘Tony’ suggested the Applicant buy a new bag for all her shopping. He also suggested that the Applicant go with his girlfriend to McDonalds to relax and the Applicant could leave her shopping with him; he said he would join them in an hour. He later called to say that he was running late, but never turned up. The next day he came to the Hotel with the Applicant’s newly purchased bag with the presents inside. Nothing had happening regarding his visa application and the Applicant found out that the Embassy had been open all the time. Curious and angered by his strange behaviour the Applicant questioned ‘Tony’ and they had a row; the receptionist at the hotel where the Applicant was staying witnessed this argument. Later, when the Applicant tried to get in touch with ‘Tony’, he had changed his mobile phone number. In great frustration, the Applicant brought her return trip forward and left the following day, 19th of February 2004.
At the airport the Applicant checked in for her flight to London, but was then asked to step aside so the Customs Office could check her bags. The Applicant was taken to the loading area and asked to identify her bag, which she readily did. The police then found the 2.5kg of cocaine in the lining. 
BRIEF OBSERVATIONS RELEVANT TO CONSTITUTIONAL INCOMPATABILITIES

The police, prior to trial, ‘lost’ photographs of the Applicant and ‘Tony’ at the hotel in Quito which would have been admissible evidence of the existence of ‘Tony’.

The police failed to permit an interpreter during the interviews and failed to permit the Irish Consul to be present and/or notified. It is conceded that after many requests the Honorary Consul of Ireland was permitted to visit the Applicant but this would not be deemed satisfactory to the guarantees contained within the Treaties cited as above or the Constitution of Ecuador.

No interpreter was available for the Applicants court hearing a serious violation of the treaties cited above.

At the Applicants second hearing the Applicant had 3 interpreters and a public defender was present. Defence witnesses were not present, but the lawyer was granted a short recess and stayed the procedures until a witness was found - he had to be searched for in the hotel by the lawyer’s legal assistant together with the Consul of Ireland and rushed back to the trial in a taxi! This witness confirmed the existence of ‘Tony’. The prosecution witness, the arresting officer from the airport, stated he believed the Applicant to be innocent as the Applicant was not nervous about showing her bags.

Contrary to English and Irish law, under Ecuadorian law, the accused cannot be found guilty if the prosecution cannot prove that the accused was (a) fully conscious of the crime and (b) notwithstanding such was willing to commit it. No legal submissions were made to the Court.
No application has been filed with the Superior Court of Justice and although there is the possibility of a Recurso de Revision to the Supreme Court this would require the assistance from a privately instructed law firm. For economical reasons that has not occurred.

THE CONSTITUTION OF ECUADOR

The Constitution of the Republic of Ecuador was achieved by struggle, sacrifice and justice. Its preamble states the following:

“Inspirado en su historia milenaria, en el recuerdo de sus héroes y en el trabajo de hombres y mujeres que, con su sacrificio, forjaron la patria; fiel a los ideales de libertad, igualdad, justicia, progreso, solidaridad, equidad y paz que han guiado sus pasos desde los albores de la vida republicana, proclama su voluntad de consolidar la unidad de la nación ecuatoriana en el reconocimiento de la diversidad de sus regiones, pueblos, etnias y culturas, invoca la protección de Dios, y en ejercicio de su soberanía, establece en esta Constitución las normas fundamentales que amparan los derechos y libertades, organizan el Estado y las instituciones democráticas e impulsan el desarrollo económico y social.” 

The powers contained within the said Constitution contain the “ideales de libertad, igualdad, justicia, progreso, solidaridad.” 

It bequeathed upon the President of the Nation the right to intervene by Article 171(20) a certain Constitutional Right to redress not only a wrong but even a doubtful wrong for the reasons of Justice and compassion using such with the protection of God.

RETROSPECTIVE LEGISLATION AND ITS INCOMPATABILITY WITH THE CONSTITUTION AND TREATIES

The Applicant was arrested on 19th February 2003.

The Applicant was sentenced to eight years imprisonment on 22nd October 2004.

The Applicant has remained in custody to date.

The release date of the Applicant in 2003, the date the alleged offences were committed would have taken into account half remission and/or parole release at the one third stage of sentence.

The same law ‘Art.24’ was in effect at the date of sentence in 2004.

The Applicant thus had reasonable expectations to be released and deported from Ecuador after having served 2 years and 6 months namely on 19th August 2005. At worst, if the Applicants conduct whilst in custody would have been negative the release date and deportation 19th February 2007.

The Congress of Ecuador has however, decided that ‘Art.24’ should be revoked and that those serving sentences of imprisonment should serve the entire sentence. This was decided however, (a) post the arrest of the Applicant and (b) post the conviction and sentence of the Applicant.

Such would be deemed repugnant to Article XXVI. states:
“Every person accused of an offense has the right to be given an impartial and public hearing, and to be tried by courts previously established in accordance with pre-existing laws, and not to receive cruel, infamous or unusual punishment.”

INTERNATIONAL USES OF THE PEROGATIVE OF PARDON

A pardon is the forgiveness of a crime and the penalty associated with it. It is granted by a sovereign power, such as a monarch or chief of state or a competent church authority. Clemency is an associated term, meaning the lessening of the penalty of the crime without forgiving the crime itself. The act of clemency is a reprieve. The use of clemency requires the application of compassion. The meaning of compassion taken from the Latin “compassus” is as per the Oxford Dictionary: “Deep awareness of the suffering of another coupled with the wish to relieve it.”
There is without doubt an awareness that the Applicant is suffering. The very fact she has only one kidney and incarcerated in a country deprived of visits from her family and children requires per se the application of the prerogative of mercy.

The Application of clemency in the United States of America is founded with the President. On average approximately 1000 applications are received each year with over 10% granted. No United States President has ever throughout his term refused the grant of at least one pardon.

In Canada clemency is granted by the Governor General of Canada under the Royal Prerogative of mercy. Clemency may involve the commutation of a sentence, or the remission of all or part of the sentence, a respite from the sentence.

In the United Kingdom the prerogative of pardon rests with the Reigning Monarch whereas clemency with the Secretary of State for the Home Department or the Commissions for Customs and Excise under ancient powers.

In France the President has absolute powers over pardon and clemency.

In Germany the power of pardon/clemency rests with the President but he/she may delegate such powers.

In Italy the President of the Republic can “ ... grant pardons, or commute punishments ...”, art. 87 of the Italian Constitution.

In the Republic of Ireland, the Constitution of Ireland Art 13 Sec 6 the President of Ireland can pardon convicted criminals "The right of pardon and the power to commute or remit punishment imposed by any court exercising criminal jurisdiction are hereby vested in the President, but such power of commutation or remission may also be conferred by law on other authorities". 

In Russia the President of the Russian Federation is granted the right of pardon by Article 89 of the Constitution of the Russian Federation. The Pardon Committee manages lists of people eligible for pardon and directs them to the President for signing.

In the United States of America the case of Biddle v. Perovich, 274 U.S. 480 (1925), sets the criteria and definition of clemency. Justice Holmes reasoned that this was true because clemency is not a private act of grace, but an integral aspect of our constitutional system: 

“A pardon in our days is not a private act of grace from an individual happening to possess power. It is a part of the Constitutional scheme. When granted it is the determination of the ultimate authority that the public welfare will be better served by inflicting less than what the judgment fixed. Just as the original punishment would be imposed without regard to the prisoner's consent and in the teeth of his will, whether he liked it or not, the public welfare, not his consent determines what shall be done.”

The Court also has rejected the notion that the coordinate branches of government can in any way limit the executive's clemency power. In Ex parte Garland, 71 U.S. (4 Wall.) 333,380 (1866), the Court gave perhaps its broadest characterization of the plenary scope of executive clemency: 

“The [clemency] power thus conferred is unlimited, with the exception [in cases of impeachment]. It extends to every offence known to the law, and may be exercised at any time after its commission, either before legal proceedings are taken, or during their pendency, or after conviction and judgment. This power of the President is not subject to legislative control. Congress can neither limit the effect of his pardon, nor exclude from its exercise any class of offenders. The benign prerogative of mercy reposed in him cannot be fettered by any legislative restrictions.”

THE NEED FOR CLEMENCY-AN INTERNATIONAL OVERVIEW

The most obvious benefit of clemency is that it provides a “fail-safe” to correct the mistakes of an imperfect justice system. Although today the legal systems worldwide are generally much more refined than the common law systems in which clemency originated, mistakes inevitably occur. [Daniel T. Kobil, "The Quality of Mercy Strained: Wresting the Pardoning Power from the King," 69 Texas Law Review 569, 611-14 (1991)[hereinafter, “The Quality of Mercy at ___”]. In Illinois, executions were recently halted and Governor Ryan established a clemency commission to study the administration of the death penalty after it came to light that since 1990, that state has executed 11 inmates and freed 10 from Death Row. "Outraged Illinois Rethinks Death Row," The Detroit News p. A18 (Feb. 14, 1999). In the United States of America, as the federal system gears up to reinstate executions, and limits on appeals reduce the ability of judges to ameliorate punishment, there remains a need for clemency in cases of actual innocence, or where there are other questions about guilt. 
Clemency is a vital part of the international justice system of checks and balances. It is easy to see how by remitting punishment imposed by the courts applying the laws of the legislature, the clemency power is a check on both of these branches. Again in the United States of America, Thomas Jefferson contemplated using the power in just such a manner by pardoning individuals he considered to have been unconstitutionally convicted under the Federalist-enacted Sedition Act. [See William J. Duker, "The President's Power to Pardon: A Constitutional History," 18 Wm. & Mary L. Rev. 475, 530 (1977)]. But the clemency power can be properly viewed as enhancing the legislative and judicial powers as well. Members of the United States Supreme Court have suggested that without the availability of at least some avenue of clemency, imposition of the death penalty might be improper.  [Gregg v. Georgia, 428 U.S. 153, n. 50 (1976)(opinion of Justices Stewart, Powell, and Stevens)(a system which included capital punishment but did not provide for executive clemency would be "totally alien to our notions of criminal justice")]. By allowing for the possibility of exceptions to general rules promulgated by the legislature when those rules would frustrate the goals sought to be furthered, clemency ensures that laws will be executed in a way that fulfils Congress’ broader objectives.
Although it may seem easy to overlook in the heat of the current crisis over clemency applied at the international level, principled remission of punishment by the executive actually promotes public confidence in our system of justice by providing a mechanism to remit anomalous sentences. Historically, clemency has been used to equalize disparate sentencing that creates an impression that our system of justice is arbitrary, as where one individual receives a far harsher sentence than an accomplice who is more culpable. Similarly, clemency has been properly used to diminish the punishment imposed on those who were not entirely responsible for their actions because of mental retardation, brain damage, or other infirmity. 
Clemency fulfils an important role in allowing a President to achieve broad policy goals that may be unrelated to achieving “justice” in individual cases, but which nevertheless advance the public welfare. In the past, these goals have included binding together a divided country following insurrection or civil war, rewarding individuals who were guilty of crimes but who had rendered great service to the nation, healing the wounds inflicted by a shattered presidency, manning the navy, and preventing the punishment of individuals who, in the view of the President, had been subjected to indictment for acting patriotically in matters of disputed public policy.
Clemency provides an opportunity for the executive to initiate or participate in a dialogue regarding the wisdom, efficacy, or constitutionality of our laws. President Jefferson of the United States of America did just that when he granted pardons to persons convicted under the constitutionally-suspect Sedition Act. Similarly, many of President Clinton’s grants of clemency can be seen as taking aim at what many, including judges implementing the laws, view as overly-harsh mandatory sentencing standards pertaining to the possession or sale of illegal drugs.

Finally, grants of clemency are an important–perhaps the primary–way of infusing an element of mercy into the system of international criminal justice. Mercy lies at the heart of the clemency power. Despite today’s prevailing philosophy of justice that favors the administration and imposition of deserved punishment regardless of circumstances, it is important to remember that mercy has an officially-sanctioned place in government in the form of executive clemency.
The important aspect of the clemency power can be discerned from the statement of the first President of the United States of America explaining one of the earliest grants of clemency. In justifying his pardons of participants in the Whiskey Rebellion of 1794, President Washington observed: 

“For though I shall always think it a sacred duty to exercise with firmness and energy the constitutional powers with which I am vested, yet it appears to me no less consistent with the public good than it is with my personal feelings to mingle in the operations of Government every degree of moderation and tenderness which the national justice, dignity, and safety may permit.” 

CONCLUDING SUBMISSIONS

The President of Ecuador has and retains the power of clemency, remission and pardon by virtue of the Constitution of Ecuador, Art.171 (20).

Those presenting this petition will pay for the flight of the Applicant to Dublin in Ireland in order that no encumbrances be levied upon the Republic of Ecuador.

This application is supported by Fair Trial Abroad, the Family of the Applicant, Members of the Applicants Church and acknowledged by the Government of Ireland who have received simultaneously a copy of this petition.

Particularly, this Application is supported by the children of the Applicant aged 8 and 9 years of age and the mother of the Applicant who is terminally ill and is desirous to be reunited with the Applicant.

For all the reasons contained herein it is right and proper for the President of the Republic of Ecuador to use the powers contained within the Constitution to remit forthwith the remaining sentence of the Applicant.

THE HUMBLE PETITION OF ROISIN ZOE SAVAGE

That the President of the Republic of Ecuador do use the said powers conferred upon the Presidency to remit the said sentence forthwith and restore the said ROISIN ZOE SAVAGE to the state of liberty.
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