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Frequently Asked Questions Relating to the $5 Admittance Tax:
1. What are ACE and the TEA?

The Texas Entertainment Association is a statewide trade organization of cabaret owners.  Association of Club Executives is the national trade association of adult nightclubs.  More information can be found at:  www.acenational.org. 
2. How long has the TEA been operational? How many clubs belong to TEA?
The TEA has been operational since 1991.  There are approximately 50 cabarets statewide that belong to the TEA. 
3. What is the $5 admittance fee on adult entertainment businesses?

It is a tax on a politically unpopular business, plain and simple.  Adult nightclubs are required to collect $5 per patron and submit it to the state of Texas, which will use it to fund the unrelated causes of inadequate health insurance and sexual assault victim support.
When the tax was imposed, it was believed that the Comptroller’s office would rake in tens of millions of dollars under an assumption that there are literally thousands of adult cabarets in the state. In fact, the law impacts only about 165 businesses statewide. Not only is this grossly unfair, but it will do little in terms of generating the desired funds for worthy causes.  
4. What are the legal problems with this tax?

· Tax is unfairly charged: It is very narrowly targeted to approximately 165 cabarets.  Other businesses with erotic nude performances including opera, theater and dance troops will not be taxed.

· Inadequate definition of “admittance”: If a patron goes outside to smoke or to his car to retrieve something, is he re-charged the admittance tax?  This and other compliance questions have been submitted to the state, but are yet unanswered.

· Tax violates Texas Constitution: It is called a fee, but it is legally an occupation tax.  As such, it fails to set aside 25 percent of its revenues for Texas public schools, which violates Texas Constitution Article 7, section 3.  

· Fee violates Texas Constitution: Alternatively, if the charges are fees, they are unconstitutional because they exceed the amount needed to defray administrative costs of regulation of the businesses being assessed the fees.
· Violation of the First Amendment: It is a content-based tax on protected speech under the First Amendment of the U.S. Constitution and Article 1, section 8 of the Texas Constitution.
· Proceeds of the fund are unrelated to the businesses being taxed: The 53rd District Court in Travis County found that there is no correlation between nightclubs and lack of health insurance, nor that any dancers would benefit from creating this special fund.  In addition, Judge Scott Jenkins found that there was no link between adult entertainment business operations to sexual assault as a “secondary effect,” and the amount of the tax.  In other words, taxing the cabarets will not change or reduce the number of sexual assaults because they are unrelated events.
5. What other problems are there with this tax?

The law of unintended consequences applies here.  The extra $5 fee per visit will force some clubs to close their businesses.  This will decrease tax revenues to the state, increase the demands on unemployment, increase the problem of inadequate health insurance for Texas families, and reduce the funds going to the social programs the tax was designed to support.
This tax should concern any business.  Tomorrow it may be your turn.  If legislators can impose taxes for the purpose of eliminating or crippling legal businesses politicians don’t like, then we are no longer living in a democracy.
6. Do you anticipate taking further legal action against the state’s tax collection efforts?
Yes.  This action has been declared unconstitutional.
7. When did TEA members receive notice that the state still intended to collect taxes?

The notice was received by mail during the week of April 14.

8. Does an appeal really set aside a “permanently enjoined” injunction?

Not as we understand it.  We will protest this action by the Attorney General and Comptroller.
9. Have the clubs been collecting this fee?

We cannot speak for all our members.  Many clubs have, but there is confusion among our members as to how the fee is meant to be collected.  If a patron enters, leaves and returns in a short amount of time, do we assess the fee twice?  If the patron must stand outside to comply with smoking laws, do we charge him every time?

10. What do you say to critics who believe that cabarets should be shut down?

We operate legal, law-abiding businesses that meet a large public demand. They are constitutionally protected expressions of speech.  Cabarets are responsible for hundreds of millions of dollars of tax revenue annually.  Many people are not aware that adult clubs are already among the most heavily regulated businesses in the state.  Crime rates in and around our clubs is low and we pay our workers well.
