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QUESTIONS PRESENTED FOR REVIEW

Does Due Process require a uniform claim limita-
tions period with respect to any actions by a
United States District Court receiver to disgorge
gains/profits made on interstate securities by an
innocent investor?

Should varying state laws concerning fraudulent
transfers be preempted by federal securities laws
in order to provide for a predictable and uniform
limitations period which treats innocent inves-
tors and creditors equally for purposes of
recovery? Otherwise stated, should this Court’s
reasoning in Lampf, Pleva, Lipkind, Prupis, &
Petigrow v. Gilbertson, 501 U.S. 350 (1991) be
extended to cover all interstate securities trans-
actions, including Ponzi schemes, covered by
Rule 10(b) of the Securities Exchange Act of
1934?

In calculating disgorgement of ‘profits’/damages
in a Ponzi scheme, is an innocent investor enti-
tled to offsets for any acquisition, administrative,
or holding costs associated with the securities
(i.e., taxes paid on ‘profits,” legal fees, interest on
capitalization loans)?

(1)
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LIST OF ALL PARTIES
The Petitioner is Robert Kowell.

The complete list of the Respondents is as follows:
James H. Donell, Receiver for J.T. Wallenbrock &
Associates and Citadel Capital Management Group,
Inc.
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CITATION TO OPINIONS AND ORDERS
ENTERED IN THE CASE

The published Opinion of the United States Court
of Appeals for the Ninth Circuit appears in Appendix
A to this Petition. The order, findings of fact, judg-
ment and other related orders of the District Court
granting Respondent’s motion for summary judgment
appear in Appendices B & C to this Petition.

While not attached as an appendix to the instant
Petition, the decision in SEC v. J.T. Wallenbrock
& Assoc., 313 F.3d 532, 540 (9th Cir.2002) and
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SEC v. J.T. Wallenbrock & Assoc., 440 F.3d 1109 (9th
Cir.2006) are relevant to an analysis of this Petition.

STATEMENT OF JURISDICTIONAL BASIS
Title 28, U.S.C. § 1254, provides in part:

“Cases in the court of appeals may be reviewed
by the Supreme Court by the following methods:
(1) By writ of certiorari granted upon petition of
any party to any civil or criminal case, before or
after rendition of judgment or decree [. . .]”

CONSTITUTIONAL OR OTHER
PROVISIONS INVOLVED IN CASE

UNITED STATES CONSTITUTION, Amendment Four-
teen, Section 1, in relevant part, states:

“All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State
wherein they reside. No State shall make or
enforce any law which shall abridge the privi-
leges or immunities of citizens of the United
States; nor shall any State deprive any person of
life, liberty, or property, without due process of
law; nor deny to any person within its jurisdic-
tion the equal protection of the laws.”

With regard to jurisdiction over claims relating to
securities law claims, 15 U.S.C. § 78aa states:

“The district courts of the United States and the
United States courts of any Territory or other
place subject to the jurisdiction of the United
States shall have exclusive jurisdiction of
violations of this chapter or the rules and regula
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tions thereunder, and of all suits in equity and
actions at law brought to enforce any liability or
duty created by this chapter or the rules and
regulations thereunder. Any criminal proceeding
may be brought in the district wherein any act or
transaction constituting the violation occurred.
Any suit or action to enforce any liability or duty
created by this chapter or rules and regulations
thereunder, or to enjoin any violation of such
chapter or rules and regulations, may be brought
in any such district or in the district wherein the
defendant is found or is an inhabitant or
transacts business, and process in such cases
may be served in any other district of which the
defendant is an inhabitant or wherever the
defendant may be found. Judgments and decrees
so rendered shall be subject to review as pro-
vided in sections 1254, 1291, 1292, and 1294 of
title 28. No costs shall be assessed for or against
the Commission in any proceeding under this
chapter brought by or against it in the Supreme
Court or such other courts.”

With respect to ancillary jurisdiction over state
claims, 28 U.S.C. § 1367 states:

(a) Except as provided in subsections (b) and (c)
or as expressly provided otherwise by Federal
statute, in any civil action of which the district
courts have original jurisdiction, the district
courts shall have supplemental jurisdiction over
all other claims that are so related to claims in
the action within such original jurisdiction that
they form part of the same case or controversy
under Article III of the United States Consti-
tution. Such supplemental jurisdiction shall



4

include claims that involve the joinder or inter-
vention of additional parties.

(b) In any civil action of which the district courts
have original jurisdiction founded solely on sec-
tion 1332 of this title, the district courts shall not
have supplemental jurisdiction under subsection
(a) over claims by plaintiffs against persons
made parties under Rule 14, 19, 20, or 24 of the
Federal Rules of Civil Procedure, or over claims
by persons proposed to be joined as plaintiffs
under Rule 19 of such rules, or seeking to inter-
vene as plaintiffs under Rule 24 of such rules,
when exercising supplemental jurisdiction over
such claims would be inconsistent with the juris-
dictional requirements of section 1332.

(c) The district courts may decline to exercise
supplemental jurisdiction over a claim under
subsection (a) if—

(1) the claim raises a novel or complex issue of
State law,

(2) the claim substantially predominates over
the claim or claims over which the district
court has original jurisdiction,

(3) the district court has dismissed all claims
over which it has original jurisdiction, or

(4) in exceptional circumstances, there are other
compelling reasons for declining jurisdiction.

(d) The period of limitations for any -claim
asserted under subsection (a), and for any other
claim in the same action that is voluntarily
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dismissed at the same time as or after the
dismissal of the claim under subsection (a), shall
be tolled while the claim is pending and for a
period of 30 days after it is dismissed unless
State law provides for a longer tolling period.

(e) As used in this section, the term “State”
includes the District of Columbia, the Common-
wealth of Puerto Rico, and any territory or
possession of the United States.

STATEMENT OF THE CASE

This case involves a securities investor and his eld-
erly mother who became part of what was known as
the “Wallenbrock scheme,” which took in thousands
of innocent investors from a number of states across
the nation. The fact that Petitioner was “innocent” is
not disputed by any party nor the Court of Appeals.
Donell v. Kowell (9th Cir.2008) 533 F.3d 762, at 766,
771 fn.3.

Fairness and a need for investment markets
stability demand that any U.S. investor ought to be
able to know what uniform statutes of limitation
apply to any case that they might bring against an
issuer of securities for fraud or other misfeasance.
Conversely, innocent or “good faith” investors also
ought to know whether or not they may be held liable
for any alleged wrongdoing of the issuer and what
limitations period might apply should a receiver be
appointed after the issuer is found to have committed
fraud.

However, the Ninth Circuit has left innocent inves-
tors with uncertainty as to which state laws might be
used against them should a disgorgement claim
be made with respect to previously held securities.
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Knowing what one might be held liable for is a
fundamental component of Due Process.

This Court’s determination of the issues presented
in this case will have long lasting effects on whether,
and to what extent, innocent investors might be held
liable to other investors through a receiver’s disgorge-
ment claims. Given current market conditions, the
floodgates of litigation will be likely opened with
respect to the recent bail-outs of Lehman Brothers,
AIG, Washington Mutual, and other large companies
where management personnel and good faith
investors may have received profits from the transfer
of shares prior to the recent Wall Street disaster.

The current state of the law in the Ninth Circuit
and other circuits is that investors have to guess at
which limitations period or federal common law may
apply to them should a receiver decide to pursue
fraudulent transfer theories of recovery against them
in an effort to make whole any investors who may
have lost money. Indeed, the Court of Appeals noted
that aspects of the process may be unfair, but
proceeded to allow unmitigated damages/disgorge-
ment against Petitioner anyway. Donell v. Kowell,
533 F.3d 762, 779 (9th Cir.2008).

Moreover, the Ninth Circuit apparently does not
believe that this Court’s decision in Lampf, Pleva,
Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S.
350 (1991), was intended to provide the type of
uniformity which ensures equal and predictable
treatment of all securities investors. Donell at 775,
fn. 6. Judicial economy as to the foreseeable flood of
future investment litigation is also a compelling
reason to review the decision below.
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This Court’s decision in Lampf was intended to
move market participants toward a uniformity of law
that would avoid inconsistent applications of limita-
tions periods. With respect to the situation faced by
Petitioner and thousands of other investors, there
is a need for conflict of law preemption in order to
maintain market stability and a sense of uniformity
of law for both investors and investment firms.

A lack of inconsistency creates Erie Doctrine and
other legal problems of a constitutional dimension.
Guahar Naheem, The Application of Federal

Common Law to Overcome Conflicting State Laws

in the Supplemental Disgorgement Proceedings of
an SEC Appointed Receiver, Seton Hall Circuit

Review, Vol. 3, No. 1, pp. 32-70 (2006). Anthony

Michael Sabino, A Statutory Beacon or a Relighted

Lampf? The Constitutional Crisis of the New Limit-
ary Period for Federal Securities Law Actions,

28 TULSA L.J. (1992). Without guidance from this
Court, investors face the risk that they may be sued
under varying state limitations periods and have to
guess at when and whether they will be liable for an
investment firm’s past fraud.

Lastly, the lower court opinion creates a quagmire
of concern with respect to the measurement of resti-
tution or disgorgement of past investment gains.
Specifically, an innocent investor’s past taxes for
capital gains may not be refundable, interest may
have been paid on monies borrowed to make an
investment, and/or legal fees or costs may be incurred
in defending against the receiver. Under the Ninth
Circuit’s reasoning, none of these facts matter even if
the investor is left upside down on his/her “gains.”
Kowell, 533 F.3d 762, at 776, 778-799.
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At a minimum, Due Process and fairness suggest
that no receiver ought to be able to recover more than
any good faith investor’s actual or true net “profits”
from unknowing participation in investments later
shown to be tainted with fraud. There is no known
decision, other than the Ninth Circuit’s opinion herein,
addressing this issue with respect to disgorgement
actions. This Court’s review is justified because the
Ninth Circuit’s novel and unfair decision affects tens
of thousands of investors.

ARGUMENT FOR REVIEW

I. DUE PROCESS REQUIRES UNIFORMITY OF LAW
WITH RESPECT TO INTERSTATE SECURITIES
TRANSACTIONS WHERE RECOVERY IS SOUGHT
AGAINST INNOCENT INVESTORS WHO MAY
HAVE MADE PREVIOUS PROFITS ON THE
AFFECTED SECURITIES

Generally speaking, Due Process fundamentally
requires that all persons be on notice of the laws and
consequences of any proposed action before they may
be held to account civilly or otherwise. West Covina
v. Perkins, 525 U.S. 234 (1999); UNITED STATES
CONSTITUTION, amends. V and XIV. If the Ninth
Circuit’s decision is left standing, investors are left to
wonder which state laws may be used against them
to disgorge perceived gains made on tainted securi-
ties.

The basic facts concerning the Wallenbrock scheme
were discussed in SEC v. J.T. Wallenbrock, 313 F.3d
532, 540 (9th Cir.2002). Important to the instant
analysis is the fact that the Ninth Circuit ruled that
“securities” were indeed involved in the scheme and
subject to the applicability of Rule 10(b) of the
Securities Exchange Act of 1934. Id. at 537.
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After the investment was discovered to be fraudu-
lent, the court-appointed receiver sued or threatened
to sue any investor perceived to have made any gains
on his/her original investment (whether the profit
was real or not). Id. at 769. In order to effectuate a
recovery against anyone who made money, the
District Court’s receiver had unbridled discretion to
borrow limitations periods from California through
ancillary jurisdiction. Id.

This borrowing of a state statute and its claims
limitation period are consistent with finding a rem-
edy where federal law is otherwise silent. American
Pipe & Construction Co. v. Utah, 414 U.S. 538, 556 n.
27 (1974); Auto Workers v. Hoosier Cardinal Corp.,
383 U.S. 696, 703-705 (1966); Holmberg v. Armbrecht,
327 U.S. 392, 395 (1946).

In fact, this Court has addressed the issue of limi-
tations periods and their applicability to securities-
related claims on several occasions. Lampf, supra;
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 210-211
fn.29 (1976); Herman & MacLean v. Huddleston, 459
U.S. 375, 384 & fn. 18 (1983). However, Petitioner is
unaware of any Supreme Court case directly address-
ing the lack of uniformity as to fraudulent transfers
recovery from state to state with respect to securities.
The Courts of Appeal have addressed whether fraudu-
lent transfers theories might be applied to securities
violations, but they have not addressed inconsisten-
cies in state limitations periods or statutory language
differences among the different states. Donell at 533
F.3d 762, at 767.

Lampf was a start to creating uniformity in
securities-related litigation standards. However, while
the essential reasoning of the case remains applicable
to the present case, Lampf has essentially been
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abrogated by Congress. Teumer v. General Motors
Corp., 34 F.3d 542, hn. 4 (7th Cir.1994).

While this case does not present with a straight
10b-5 claim by a private litigant against an invest-
ment company, the pragmatic issues are similar with
respect to recovery by or against a class of innocent
persons/shareholders through a receiver or private
litigation.

In the present case, California’s Uniform Fraudu-
lent Transfers Act (UFTA) was the specific vehicle
used to pursue Petitioner through the United States
District Court. It could have just as easily been any
other fraudulent transfers statute had Petitioner
lived in a different state or territory. Also, had there
been a bankruptcy trustee involved, then a different
statute may have applied with differing limitations
periods for any disgorgement claim brought against
an innocent investor pursuant to 15 U.S.C. §§ 544,
548.

The uncertainty created by the possibility of chang-
ing state laws and conflicts with existing federal
standards is not in the interest of maintaining a
stable marketplace for investors, especially those who
may already be leery of investing because of bad
decisions made by major institutional investment
companies. See generally, Norris v. Wirtz, 818 F.2d
1329, 1332 (7th Cir.), cert. denied, 484 U.S. 943
(1987) [discussion of the difficulty in evaluating
differing state laws and describing inconsistency of
state laws as a “tottering parapet of a ramshackle
edifice”].

It is also noteworthy that Congress noted the
difficulty in creating unresolved contingent liability
claims with respect to securities. More specifically, it
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was recognized that creating such liabilities may
deter persons from seeking to serve on a corporation’s
board of directors. 78 Cong.Rec. 8200 (1934)(remarks
of Senator Byrnes). Common sense further dictates
that the existence of unknown potential liability for
any investor, simply because they happen to invest in
what appears to be a legitimate offering, will have a
chilling effect on the markets as a whole.

The fact that the potential liability and length of
exposure to liability could vary from state to state
makes the decision to invest in initial public offerings
or private offerings all the more difficult. Moreover,
having a judgment against one for any variant of
fraud, including a fraudulent transfer, is not good for
innocent investors. Indeed, Petitioner herein had to
be concerned about his high security clearance with
the defense industry because of the actions against
him by the court appointed receiver.

This Court has pointed out that, where operation of
state limitations periods would frustrate the pur-
poses of federal law, the United States will look to its
own laws for a more suitable and fair limitations
period. Lampf, Pleva, Lipkind, Prupis & Petigrow uv.
Gilbertson, et al, 501 U.S. 350, 355-356 (1991).

I1. IN ORDER TO PRESERVE JUDICIAL ECONOMY
AND PREDICTABILITY, STATE FRAUDULENT
TRANSFERS LAWS SHOULD BE PREEMPTED BY
A UNIFORM PERIOD OF LIMITATIONS FOR
RECOVERY CLAIMS BY A RECEIVER

Petitioner claims that state law action ought to be
preempted or otherwise prohibited by federal statu-
tory and common law governing acts relating to
“securities transactions.” See generally, Livid Hold-
ings Ltd., v. Salomon Smith Barney, Inc., 416 F.3d
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940, 946 (9th Cir.2005) [holding that federal law
applies to 10-b5 violations and a one-year statute of
limitations applies]; Harrison v. Dean Witter Reynolds
79 F.3d 609 (7th Cir.1996) [1-3 year statute of limita-
tions].

“Federal preemption may be implied through “con-
flict preemption,” when a state law actually conflicts
with, or poses an obstacle to the accomplishment of
the purposes of, a federal law, or “field preemption,”
when a federal law so thoroughly occupies a legisla-
tive field that there is no room for state action in that
area” Donell, 533 F.3d 762, at 775, citing Montalvo v.
Spirit Airlines, 508 F.3d 464, 470 (9th Cir.2007).

While Respondents strenuously claim that they
may simply “borrow” state statutes to impose liability
on investors, Petitioner contends that uniformity of
law makes fundamental sense since investments
securities are particularly attractive as a part of a
retirement plan, regular investment plan, and the
need for long-term stability is particularly important.
Given that securities are covered by the Securities
Exchange of Act of 1934 and have been determined
by this Court and others to be subject to federal
regulation, a uniform set of laws governing invest-
ment relations ought to be established. Indeed,
uniformity of law is consistent with accomplishing
the recognized purposes of weeding out fraud and
protecting innocent investors. See generally, Bateman
Eichler, Hill Richards, Inc. v. Berner, 472 U.S. 299,
310 (1985)[discussing private actions as a way to
enforce the purposes of securities regulations].

In light of the common sense aspects of investing, it
follows that having a uniform and shorter limitations
period is consistent with good public policy. That is,
investors should not be left wondering for four or
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more years about their potential liability after a bad
investment (even if the good faith investor made
money).

II1. THE MEASURE OF DISGORGEMENT/
RESTITUTION OUGHT TO BE UNIFORM
AGAINST INTERSTATE SECURITIES INVESTORS

The Ninth Circuit provides no authority or guid-
ance in concluding that absolutely no offsets for costs
of acquiring or holding investments ought to be
allowed in assessing disgorgement amounts. More-
over, the Court also indicated that neither side could
provide any existing common law guidance on this
important issue. Donell, 533 U.S. 762, at 778-779.

In California, the entire purpose of the Uniform
Fraudulent Transfers Act is to prevent debtors from
placing their property beyond the reach of their
creditors. Specifically, it is further intended to
prevent the transfer of valuable assets of the debtor
without an exchange of fair value. Borgfeldt v. Curry
25 Cal.App. 624, 144 P. 976 (1914); Chichester v.
Mason, 43 Cal.App.2d 577, 111 P.2d 362 (1941).

It is critical to note that how one goes about assess-
ing reasonable value is dependent on how liability
operates under the UFTA. Specifically, liability
under the UFTA presupposes a creditor, debtor/
transferor, and transferee to work properly and
within its intended meaning. Donell at 533 F.3d 762,
774-775.

In such cases, the receiver is legally indistinguish-
able from the debtor (as receiver stepping in as a
successor operator of the debtor business), and the
investor transferee is also a creditor of the alleged
debtor. UFTA, on its very face, does not cover this
situation. Donell, 533 F.3d 762, at 774-775 [acknowl-
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edging that all investors affected by fraud are coex-
isting tort-creditors]. Again, imposing liability under
such conditions also creates unpredictability for
investors and co-creditors who are involved in securi-
ties investments.

Failing to offset any taxes paid, other actual con-
sideration given, and interest paid by an investor is
inequitable.

The intent behind the Fraudulent Transfers Act, or
other enforcement mechanisms, is simply not fulfilled
by requiring the investor to pay back more money
than he/she actually netted. Compare California
Civil Code §§ 3439.04(a), 3439.04(b) to Wallenbrock,
supra at 313 F.3d 536 [defining investor as someone
having a secured interest for which money was paid -
including those who invested in Wallenbrock]. More-
over, conceptual problems presented by federal
common law and state statutory law underscores the
fact that, for purposes of conflict or field preemption,
California law has not supplemented nor clearly
defined itself in light of existing federal securities
laws. Montalvo, supra at 508 F.3d 470-471.

As such, the Ninth Circuit opinion leaves the in-
vestment community to wonder about what they
might be held liable for in the event that investments
go bad. This is an issue that affects Due Process just
as much as the needs for a predictable limitations
period and consistent enforcement mechanisms. Re-
view is necessary to provide the constitutional solace
to which all institutional and private investors are
entitled.
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CONCLUSION

It is respectfully requested that the Court grant
the instant Petition.

Respectfully submitted,

RICHARD D. ACKERMAN *

ACKERMAN, COWLES &
ASSOCIATES

29975 Technology Drive

Suite 101

Murrieta, CA 92563

(951) 308-6454

* Counsel of Record Attorney for Petitioner

September 29, 2008
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OPINION
BYBEE, Circuit Judge:

Robert Kowell found an investment opportunity that
sounded too good to be true. In Kowell’s case, it wasn’t
J.T. Wallenbrock & Associates (“Wallenbrock”) prom-
ised Kowell a 20 percent return on his investment
every ninety days, risk free, and that is nearly what
he got. Because he received regular interest payments
from Wallenbrock, Kowell was quite surprised to
learn later that an SEC investigation had revealed
the business to be a Ponzi scheme in which thousands
of investors had been defrauded. Several years after
Kowell first invested, and long after he had spent his
returns, he was informed by the receiver for
Wallenbrock that California law requires him to pay
back all of his gains. Kowell challenges a judgment
requiring him, as an innocent investor, to disgorge
his profits as fraudulent transfers under the Uniform
Fraudulent Transfer Act. He also asks this court to
permit him to offset any liability by amounts paid in
federal income taxes on his earnings. The district
court found that Kowell was liable to repay
$26,396.10, plus pre-judgment interest of $5,159.22.
We affirm.

I

A

The Uniform Fraudulent Transfer Act (“‘UFTA”) as
adopted by California states in relevant part:
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(a) A transfer made or obligation incurred by a
debtor is fraudulent as to a creditor, whether the
creditor’s claim arose before or after the transfer
was made or the obligation was incurred, if the
debtor made the transfer or incurred the obliga-
tion as follows:

(1) With actual intent to hinder, delay, or de-
fraud any creditor of the debtor.

(2) Without receiving a reasonably equivalent
value in exchange for the transfer or obliga-
tion, and the debtor either:

(A) Was engaged or was about to engage in
a business or a transaction for which the
remaining assets of the debtor were unrea-
sonably small in relation to the business or
transaction.

(B) Intended to incur, or believed or reasona-
bly should have believed that he or she would
incur, debts beyond his or her ability to pay
as they became due.

CAL. C1v. CODE § 3439.04(a).”

Courts have routinely applied UFTA to allow re-
ceivers or trustees in bankruptcy to recover monies
lost by Ponzi scheme investors.’ See, e.g., In re Agric.

? Notwithstanding the quoted language above, all courts con-
struing UFTA state that there is an “or” between subsections
(a)(1) and (a)(2).

® A Ponzi scheme is a financial fraud that induces investment
by promising extremely high, risk-free returns, usually in a
short time period, from an allegedly legitimate business ven-
ture. “The fraud consists of funnelling proceeds received from
new investors to previous investors in the guise of profits from
the alleged business venture, thereby cultivating an illusion
that a legitimate profit-making business opportunity exists and
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Research & Tech. Group, 916 F.2d 528, 534 (9th Cir.
1990) (“Agritech”); Scholes v. Lehmann, 56 F.3d 750,
755 (7th Cir. 1995). The Ponzi scheme operator is
the “debtor,” and each investor is a “creditor.” See
Scholes, 56 F.3d at 755 (explaining that defrauded
Ponzi scheme investors are actually tort creditors).
The profiting investors are the recipients of the Ponzi
scheme operator’s fraudulent transfer.

B

Robert Kowell and his mother Edna were two of
the thousands of investors in a Ponzi scheme oper-
ated by Wallenbrock. See SEC v. J.T. Wallenbrock,
313 F.3d 532 (9th Cir. 2002) (detailing the scheme).
Wallenbrock promised investors a 20 percent return
in ninety days, by using their money to provide
working capital to Malaysian latex glove manufac-
turers. Id. at 535-36. Ordinarily, Wallenbrock claimed,
these manufacturers had to wait eighty to ninety
days after shipment to collect payments from buyers.
Wallenbrock would purchase these manufacturers’
accounts receivables at a significant discount, provid-
ing the glove manufacturers with immediate access
to working capital. Wallenbrock investors, in turn,
would enjoy a 20 percent return when Wallenbrock
collected the receivables from glove purchasers in due
time. Id. In reality, the officers of Wallenbrock took
the investors’ money and used some of it to pay off
earlier investors, some to pay for personal expenses,
and some to invest in risky startup companies.

inducing further investment,” In re United Energy Corp., 944
F.2d 589, 590 n.1 (9th Cir. 1991). See generally Cunningham v.
Brown, 265 U.S. 1, 7-9 (1924) (detailing the remarkable criminal
financial career of Charles Ponzi).
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In January of 2002, the Securities and Exchange
Commission (“SEC”) brought a civil enforcement
action against Wallenbrock, alleging that it was
engaged in a fraudulent scheme to sell unregistered
securities. Id. at 535. Notwithstanding Wallenbrock’s
characterization of the fraudulent investment in-
struments as “notes” (and therefore not “securities”
within the meaning of the Securities Act), we held
that the investment instruments were, for purposes
of the SEC’s enforcement action, “securities.” Id. at
537. Wallenbrock was later placed in receivership
and appellee James H. Donell (“the Receiver”) was
appointed receiver.

On August 24, 2004, Kowell and his mother re-
ceived a letter from Donell. The letter informed
Kowell that Wallenbrock had been declared a Ponzi
scheme, and that Donell had been authorized by a
federal court to recover “profits” paid to investors.
The letter stated that of approximately 6,000 inves-
tors, only 800 had received payments in excess of
their principal investment. The letter claimed that
Kowell had invested “the sum of $ .00,” and had re-
ceived back payments totaling $69,546.70. Thus,
Kowell had allegedly received a “profit” of $69,546.70.
The letter encouraged Kowell “[t]o take advantage of
this one-time offer to settle with the Receivership es-
tate for 90% of the profit you received” by mailing a
check in the amount of $62,592.03 (calculated as 90
percent of $69,546.70). The letter also required Kow-
ell to execute an enclosed Settlement Agreement. It
stated in bold letters that “it is imperative that I hear
from you within 20 days from the date of this letter,”
or else “I will proceed accordingly.”

Kowell replied by letter on August 31, 2004. Kowell
stated that he had no idea Wallenbrock was a Ponzi



6a

scheme, and was in fact dubious that this was the
case. Kowell expressed confusion as to how he could
be liable to other investors if he had no idea Wallen-
brock was a fraud. Kowell was also confused about
the determination that Wallenbrock “notes” were ac-
tually securities. Kowell pointed out that Donell’s let-
ter claimed that Kowell’s initial investment was
“0.00,” and that this must be error because Kowell
had obviously made some non-zero investment in or-
der to be eligible for returns from Wallenbrock. Fi-
nally, Kowell’s letter stated that the money received
in payments had been spent long ago, and if Kowell
was required to pay back this amount, close to
$70,000, he would have to declare bankruptcy.

Donell responded with a letter on September 22,
2004, which reiterated that Kowell was liable. The
letter stated that “[t]he law in this regard goes back
years and years,” but notably did not cite any legal
authority justifying Donell’s demands. The letter also
threatened:

If you refuse to work out a settlement agreement
with us, we will sue you and that will be your
only option. It is not what we want for either you
or your mother, however. . . If you hire an attor-
ney, you may certainly file a motion to bar the
Receiver from collecting money from those that
profited. Both the Receiver and the SEC would
file objections and it would probably take about
$20,000.00 in legal fees for you to file such a mo-
tion.

Kowell refused to sign the settlement agreement.
By a letter dated September 27, 2004, he reiterated
his utter disbelief that Wallenbrock was in fact a
Ponzi scheme and his outrage that a good-faith inves-
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tor in a business could be required to return his prof-
its years later.

The Receiver filed a complaint in federal district
court on November 30, 2004. The complaint sought to
avoid the transfers to Kowell as fraudulent and to re-
cover property transferred under CAL. Civ. Code
§§ 3439.04(a)(1)-(2) and 3439.05. Retreating from his
earlier position that Kowell was liable for $69,546.70,
the Receiver now claimed he was entitled to recover
$50,431.78. On motion for summary judgment, the
district court found that there were no disputed is-
sues of fact as to Kowell’s liability under § 3439.04,
and granted judgment for the Receiver. Applying the
statute of limitations, the district court found that
the receiver was only entitled to recover $26,396.10,
the total of the payments to Kowell within the statu-
tory period, plus pre judgment interest of $5,159.22.
The district court made no ruling on whether Kowell
would be permitted to offset his liability by the
amount paid in taxes on those payments or other ex-
penses. Kowell timely appealed.

II

Although the Receiver only filed suit under a Cali-
fornia statute, we have subject matter jurisdiction
because this proceeding is ancillary to the SEC en-
forcement action. Wallenbrock was found liable to its
investors and to the SEC under Sections 10(b) and
15(c)(1) of the Securities Exchange Act of 1934 (and
related Rules 10b-5 and 15¢1-2) and Sections 17(a)(1),
(2), and (3) of the Securities Exchange Act of 1933.
The district court, using its equity powers, appointed
the Receiver to use reasonable efforts to determine
the nature, location, and value of all assets and prop-
erty” belonging to Wallenbrock, “determine the iden-
tity of all investors, amounts invested by investors,
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and payouts to investors,” and “take such action as
necessary”’ to identify, preserve, collect, or liquidate
Wallenbrock’s assets. The district court authorized
the Receiver to “bring such legal actions based on law
or equity in any state or federal court as he deems
necessary’ to carry out his duties.

The federal securities laws create exclusive federal
jurisdiction over “all suits in equity and actions at
law brought to enforce any liability of duty created
by” federal securities laws. 15 U.S.C. §§ 77v(a), 78aa.
The federal district court properly authorized the Re-
ceiver to bring suits under state law, in federal court
under ancillary jurisdiction for the purpose of effec-
tuating its decree of liability against Wallenbrock be-
cause the primary lawsuit against Wallenbrock pre-
sented a federal question. See 28 U.S.C. § 1367; FED.
R. C1v. P. 66. As the Supreme Court stated in Peacock
v. Thomas, “we have approved the exercise of ancil-
lary jurisdiction over a broad range of supplementary
proceedings involving third parties to assist in the
protection and enforcement of federal judgments —
including attachment, mandamus, garnishment, and
the prejudgment avoidance of fraudulent convey-
ances,” 516 U.S. 349, 356 (1996); see also Pope v. Lou-
isville, New Albany & Chicago Ry., 173 U.S. 573, 577
(1899) (holding that a receiver appointed to “accom-
plish the ends sought and directed” by a suit with a
proper basis for federal jurisdiction may proceed in
ancillary jurisdiction on claims with no other inde-
pendent basis for federal jurisdiction); Scholes, 56
F.3d at 753 (holding that federal jurisdiction over a
claim under the Illinois UFTA is based on the ancil-
lary jurisdiction of the federal courts); Tcherepnin v.
Franz, 485 F.2d 1251, 1255-56 (7th Cir. 1973); Esbitt
v. Dutch-American Mercantile Corp., 355 F.2d 141,
142-43 (2d Cir. 1964).
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We review a district court’s rulings on summary
judgment motions de novo. Agritech, 916 F.2d at 533.
California’s fraudulent transfer act and the federal
bankruptcy code’s fraudulent transfer provisions are
almost identical in form and substance; therefore, we
draw upon cases interpreting both. In re API Holding
Inc., 525 F.3d 700, 703 (9th Cir. April. 16, 2008);
Agritech, 916 F.2d at 534.

III

Where causes of action are brought under UFTA
against Ponzi scheme investors, the general rule is
that to the extent innocent investors have received
payments in excess of the amounts of principal that
they originally invested, those payments are avoid-
able as fraudulent transfers:

The money used for the [underlying investments]
came from investors gulled by fraudulent repre-
sentations. [The defendant] was one of those in-
vestors, and it may seem “only fair” that he
should be entitled to the profits on trades made
with his money. That would be true as between
him and [the Ponzi scheme operator]. It is not
true as between him and either the creditors of
or the other investors in the corporations. He
should not be permitted to benefit from a fraud
at their expense merely because he was not him-
self to blame for the fraud. All he is being asked
to do is to return the net profits of his invest-
ment—the difference between what he put in at
the beginning and what he had at the end.

Scholes, 56 F.3d at 757-58; see also In re Slatkin, 525
F.3d 805, 814-15 (9th Cir. May 6, 2008). The policy
justification is ratable distribution of remaining as-
sets among all the defrauded investors. The “win-
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ners” in the Ponzi scheme, even if innocent of any
fraud themselves, should not be permitted to “enjoy
an advantage over later investors sucked into the
Ponzi scheme who were not so lucky.” In re United
Energy Corp., 944 F.2d 589, 596 (9th Cir. 1991).

Although we previously have not had occasion to
prescribe an analysis for applying UFTA to allow re-
covery from investors in a Ponzi scheme, federal dis-
trict and bankruptcy courts have adopted a largely
uniform practice. In adopting this analysis, we first
describe the theories of liability on which the receiver
may proceed. We then describe a two-step process for
determining the existence of liability and the amount
of this liability.

A

There are two theories under which a receiver may
proceed under UFTA: actual fraud or constructive
fraud. Under § 3439.04(a)(1), codifying the “actual
fraud” theory, the receiver alleges that the debtor
(Ponzi scheme operator) made transfers to the trans-
feree (the winning investor) “[w]ith actual intent to
hinder, delay, or defraud” the creditors (the losing in-
vestors). “[Tlhe mere existence of a Ponzi scheme is
sufficient to establish actual intent” to defraud. In re
AFI Holding, 525 F.34 at 704 (internal quotation
marks omitted); Agritech, 916 F.2d at 535. Under
§ 3439.04(a)(2), codifying the “constructive fraud”
theory, the receiver alleges that the transfer of “profits”
to the winning investor was made “[w]ithout receiv-
ing a reasonably equivalent value in exchange for the
transfer,” because profits gained through theft from
later investors are not a reasonably equivalent ex-
change for the winning investor’s initial investment.
See Scholes, 56 F.3d at 757. Proof that transfers were
made pursuant to a Ponzi scheme generally estab-
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lishes that the scheme operator [w]as engaged or was
about to engage in a business or a transaction for
which the remaining assets of the debtor were unrea-
sonably small in relation to the business or transac-
tion,” § 3439.04(a)(2)(A), or [ilntended to incur, or
believed or reasonably should have believed that he
or she would incur, debts beyond his or her ability to
pay as they became due,” § 3439.04(a)(2)(B).

In the context of a Ponzi scheme, whether the re-
ceiver seeks to recover from winning investors under
the actual fraud or constructive fraud theories gener-
ally does not impact the amount of recovery from in-
nocent investors. Under the actual fraud theory, the
receiver may recover the entire amount paid to the
winning investor, including amounts which could be
considered “return of principal.” However, there is a
“good faith” defense that permits an innocent win-
ning investor to retain funds up to the amount of the
initial outlay. See CAL. Civ. CODE § 3439.08(a);
Scholes, 56 F.3d at 759; Agritech, 916 F.2d at 535.
Under the constructive fraud theory, the receiver
may only recover “profits” above the initial outlay,
unless the receiver can prove a lack of good faith, in
which case the receiver may also recover the amounts
that could be considered return of principal. CAL. C1v.
CODE § 3439.08(d); Scholes, 56 F.3d at 757. The
Seventh Circuit has suggested that the only practical
distinction between these theories of recovery is the
allocation of burdens of proof. See id. at 756-57. The
parties do not dispute that Kowa acted with good
faith at all times; therefore, the issue of who bears
the burden of proof is not before us.*

* Similarly, because the parties do not dispute Kowell’s good
faith, we need not consider the precise definition of good faith.
CdJ: Agritech, 916 F.2d at 535-36 (stating that a Ponzi scheme
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Drawing from this theory, federal courts have gen-
erally followed 1 a two-step process. First, to deter-
mine whether the investor is liable, courts use the so-
called “netting rule.” See Mark A. McDermott, Ponzi
Schemes and the Law of Fraudulent and Preferential
Transfers, 72 AM. BANKR, L.J. 157, 168-69 (1998)
(surveying federal district court and bankruptcy
cases). Amounts transferred by the Ponzi scheme
perpetrator to the investor are netted against the ini-
tial amounts invested by that individual. If the net is
positive, the receiver has established liability, and
the court then determines the actual amount of li-
ability, which may or may not be equal to the net
gain, depending on factors such as whether transfers
were made within the limitations period or whether
the investor lacked good faith. If the net is negative,
the good faith investor is not liable because payments
received in amounts less than the initial investment,
being payments against the good faith losing inves-
tor’s as-yet unsatisfied restitution claim against the
Ponzi scheme perpetrator, are not avoidable within the
meaning of UFTA.? See CAL. C1v. CODE § 3439.04(a)(2)

investor claiming good faith must meet an objective standard,
and possibly prove that a diligent inquiry would not have
discovered the fraudulent purpose of the transfer, but declining
to determine a precise definition of good faith).

* Under the actual fraud theory, the good faith losing investor
is technically still liable even if his net transactions are
negative, because even payments that total less than the
amount of that investor’s initial outlay were made “[w]ith actual
intent to hinder, delay, or defraud [a] creditor of the debtor.”
CAL. C1v. CODE § 3439.04(a)(1). However, because of the
“good faith” defense, that permits an innocent investor to retain
funds up to the amount of the initial outlay, CAL. C1v. CODE
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(holding that only payments made “[w]ithout receiv-
ing a reasonably equivalent value” are avoidable as
fraudulent transfers); United Energy, 944 F.2d at 597
(holding there has been no fraudulent transfer to a
good faith investor where a Ponzi scheme makes pay-
ments that total less than that investor’s initial in-
vestment).’

Second, to determine the actual amount of liability,
the court permits good faith investors to retain pay-
ments up to the amount invested, and requires dis-
gorgement of only the “profits” paid to them by the
Ponzi scheme. See In re Lake States Commodities,
Inc., 253 B.R. 866, 872 (Bankr. N.D. Ill. 2000) (col-
lecting cases). Payments of amounts up to the value
of the initial investment are not, however, considered
a “return of principal,” because the initial payment is
not considered a true investment, Rather, investors
are permitted to retain these amounts because they
have claims for restitution or recision against the
debtor that operated the scheme up to the amount of
the initial investment. Payments up to the amount of
the initial investment are considered to be exchanged

§ 3439.08(a), the good faith investor with a net loss will not face
any actual liability.

® The application of the netting rule may be more complex in
a case where the relationship between the investor and the
Ponzi scheme perpetrator changes over time. See, e.g., In re
Lake States Commodities, Inc., 253 B.R. 866, 872 (Bankr. N.D.
I11. 2000) (considering whether to permit netting of transactions
from a period in which the defendant undisputably acted in good
faith with transactions from a later period during which the
defendant may have come to learn of the Ponzi scheme and then
continued to invest, while lacking good faith, to keep the scheme
afloat). The parties here do not dispute that Rowell acted with
good faith at all times; we express no opinion on the application
of the netting rule in more complex cases.



14a

for “reasonably equivalent value,” and thus not fraudu-
lent, because they proportionally reduce the inves-
tors’ rights to restitution. United Energy, 944 F.2d at
595. if investors receive more than they invested,
[playments in excess of amounts invested are consid-
ered fictitious profits because they do not represent a
return on legitimate investment activity.” Lake States,
253 B.R. at 872.

Although all payments of fictitious profits are
avoidable as fraudulent transfers, the appropriate
statute of limitations restricts the payments the
Ponzi scheme investor may be required to disgorge.
Only transfers made within the limitations period are
avoidable. Warfield v. Alaniz, 453 F. Supp. 2d 1118,
1131 (D. Ariz. 2006) (holding that a court-appointed
receiver could not base his claims under Arizona’s
UFTA on transfers that took place outside of the
limitations period); Neilson v. Union Bank of Cal.,
N.A., 290 F. Supp. 2d 1101, 1145-46 (C.D. Cal. 2003)
(holding that plaintiffs could prevail if they could
prove at trial that certain transfers made pursuant to
a Ponzi scheme were made within the limitations pe-
riod of California’s UFTA). Once the district court has
identified the avoidable transfers, it has the discre-
tion to permit the receiver to recover, pre judgment
interest on the fraudulent transfers from the date
each transfer was made. In re Slatkin, 525 F.3d at
820; Agritech, 916 F.2d at 541-42. “[P]rejudgment in-
terest should not be thought of as a windfall in any
event; it is simply an ingredient of full compensation
that corrects judgments for the time value of money.”
In re P.A. Bergner & Co., 140 F.3d 1111, 1123 (7th
Cir. 1998).
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A

The district court applied the analysis described
above, The Receiver filed suit against Dowell under
both § 3439.04(a)(1) (actual fraud) and § 3439,04(a)(2)
(constructive fraud). The claim under § 3439.04(a)(1)
alleged that “[t]he payments made to Dowell by
Wallenbrock were made with the actual intent to
hinder, delay or defraud Wallenbrock’s Noteholders,”
now the “creditors of Wallenbrock.” The claim under
3439.04(a)(2) alleged that “[t]he payments made to
Kowell in excess of Kowell’s Principal Investment
were made without Kowell giving a reasonably
equivalent value to Wallenbrock in exchange for the
payments.” The district court did not indicate under
which theory it granted summary judgment for the
Receiver, although it cited “actual fraud” cases. See
In re Cohen, 199 B.R. 709, 717 (9th Cir. B.A.P. 1996);
In re Slatkin, 310 B.R. 740, 748-49 (C.D. Cal. 2004).
Because Kowell’s good faith was not disputed, the
district court could have granted summary judgment
on either ground. There was no triable issue of fact
that Wallenbrock was a Ponzi scheme, see Wallen-
brock, 313 F.3d 532, or that payments made in fur-
therance of that scheme were fraudulent transfers.
See In re AFI Holdings, 525 F.3d at 703-04.

The district court, to determine Kowell’s liability,
netted the amount Kowell received from Wallenbrock
against his initial investment, finding that Kowell
‘invested $22,858.92 and received $73,290.70, for a
net profit of $50,431.78. In the alternative, the court
noted that Kowell had admitted in his own interroga-
tory answer that he paid taxes on approximately
$50,000 in profits, which was sufficient to establish a
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net gain for purposes of proving liability under
§ 3439.04.

Kowell argues that the district court erred in ad-
mitting the declaration and report of Samuel Biggs,
the Receiver’s accounting expert, to prove that Kowell
netted $50,431.78, because the declaration and report
lacked foundation. Kowell’s claim fails because the
declaration satisfies the requirements for foundation
and expert opinion. See Fed. R. Evan. 703, 705. Sam-
uel Biggs is a certified public accountant, and his
declaration and report were based on accounting re-
cords held by Wells Fargo Bank and one of the
scheme perpetrators. More importantly, any error in
admitting the Biggs declaration would have been
harmless, because Kowell admitted in his own inter-
rogatory that he received approximately $50,000 in
net profits. The netting rule is used not to determine
the amount of liability but rather the existence of li-
ability; it requires only a positive net transaction
with the Ponzi scheme. Thus, Kowell’s admission
that he netted $50,000 was sufficient to establish the
existence of liability under § 3439.04.

The district court properly limited the Receiver’s
recovery to amounts transferred to Kowell within the
statutory period. California’s UFTA has its own asso-
ciated statute of limitations. CAL. Civ. CODE § 3439.09.
An tuition under § 3439.04(a)(1), for actual fraud, must
be brought “within four years after the transfer was
made or the obligation was incurred or, if later, within
one year after the transfer or obligation was or could
reasonably have been discovered by the claimant.” CAL.
C1v. CODE § 3439.09(a). An action under § 3439.04(02),
for constructive fraud, must be brought within four
years after the transfer was made. CAL. C1v. CODE
§ 3439.09(b). The Receiver filed suit on November 30,
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2004. The district court found Kowell liable only for
payments received on December 20, 2000, June 19,
2001, and September 19, 2001, totaling $26,396.10.
Thus, although Kowell actually netted $50,431.78 in
total, the district court entered judgment for $26,396.10,
plus pre-judgment interest.

Kowell argues that the district court should have
required the Receiver to trace the transfers and dem-
onstrate whether the three payments within the statu-
tory period were return of principal or profit. He argues
that if some of the transfers from within the statutory
period were returns of the principal which Kowell
invested before the statutory period, these transfers
would also fall outside of the statute of limitations.
Kowell’s proposed tracing requirement is unsupported
by law and would be unmanageable in practice. We
decline to require such tracing. As with the netting
rule:

[T]he trustee need not match up each investment
with each payment made by the debtor and follow
the parties’ characterizations of the transfers.
This may be the only workable rule in the typical
Ponzi scheme case, where documentation of trans-
fers is less than complete, payments arc sporadic
and not always in accordance with the docu-
mentation of the investment, and neither the in-
vestor nor the debtor can recall precisely what
the parties intended.

Lake States, 253 B.R. at 872 (citation omitted). The
district court may presume that the earliest pay-
ments received by the investor are payments against
the investor’s claim for restitution. Transfers in ex-
cess of that amount, made within the statute of limi-
tations, are avoidable as fraudulent conveyances.
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Kowell offers several theories as to why we should
not permit courts to require innocent investors to dis-
gorge net profits from a Ponzi scheme under UFTA.
We address each in turn.

1

First, Kowell argues that UFTA was never intended
to apply to innocent investors in a Ponzi scheme. To
support his argument, he challenges that the text of
the statute covers transfers between “debtors” and
“creditors,” not between early investors and later
investors in the same enterprise. In the same vein, he
argues that if all the investors in the scheme are “credi-
tors” under UFTA, he should be considered a creditor
as well, and not, as the receiver argues, a “trans-
feree.” In other words, Kowell argues that application
of UFTA in the wake of a Ponzi scheme seems to ne-
cessitate that all investors in the scheme be deemed
“creditors” but only some are deemed “transferees,”
but that nothing in the text of the statute dictates
this result.

Kowell’s claim fails because the terms of the stat-
ute are abstract in order to protect defrauded credi-
tors, no matter what form a Ponzi scheme or other
financial fraud might take. See Agritech, 916 F.2d at
534 (describing UFTA as one of “two overlapping
bodies of law applicable to [a collapsed Ponzi scheme]
which permit the trustee to recover”); Lake States,
253 B.R. at 871-872 (discussing numerous cases ap-
plying UFTA in the wake of a collapsed Ponzi
scheme). Laws governing fraudulent transfer have
existed for centuries, as codified (in terms remarka-
bly similar to the current version of § 3439.04) in
the Statute of 13 Elizabeth 1. See An Act Against
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Fraudulent Deeds, Gifts, and Alienations, 1571, 13
Eliz. ¢.5, s.2 (avoiding conveyances made with the
“Purpose and Intent to delaye hynder or defraude
Creditors”). In construing this early codification, an
English court noted, “And because fraud and deceit
abound in these days more than in former times, it
was resolved in this case by the whole Court, that all
statutes made against fraud should be liberally and
beneficially expounded to suppress the fraud.”
Twyne’s Case, 76 Eng. Rep. 809, 815 (1601) (Star
Chamber).

In this case, we need not construe the terms par-
ticularly broadly in order to see that they apply quite
clearly to Kowell. As we discussed above, when Kow-
ell and the other innocent victims gave money to
Wallenbrock, they were not actually investors, but
rather tort creditors with a fraud claim for restitution
equal to the amount they gave. See United Energy,
944 F.2d at 595. At that point, Wallenbrock was in
fact a “debtor,” and Kowell and all other innocent
investors were “creditors?” See CAL. Civ. CODE
§ 3439.04(a). Wallenbrock then began making pay-
ments to Kowell, not because Kowell’s money had ac-
tually been profitably invested, but because Wallen-
brock had the “actual intent to hinder, delay, or de-
fraud [the other tort] creditor[s],” i.e., the later vic-
tims of the scheme. CAL. C1v. CODE § 3439.04(a)(1).
At the point at which the payments to Kowell ex-
ceeded the amount of Kowell’s claim for restitution,
Kowell was no longer a creditor of Wallenbrock. His
initial, fraudulently obtained payment had been re-
stored. Thus, Kowell is incorrect when he argues that
all innocent investors are similarly situated, and that
if the losing investors are “creditors,” then so is he.
Once Kowell has regained his initial “investment,” he
is no longer a creditor—his claim has been repaid.
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The other victims who did not receive payments in
excess of the initial amount they were fraudulently
induced to put into the scheme are the “creditors”
that UFTA protects.

2

Second, Kowell argues that the federal securities
laws preempt UFTA, and therefore, because the
Wallenbrock “notes” have been deemed securities, the
Receiver may only sue him for securities fraud, not
for restitution as the recipient of a fraudulent trans-
fer. Federal preemption may be express or implied,
See Montalvo v. Spirit Airlines, 508 F.3d 464, 470
(9th Cir. 2007). Kowell does not cite to any provision
of federal securities laws that would demonstrate ex-
press preemption of state uniform fraudulent trans-
fer law. Federal preemption may be implied through
“conflict preemption,” when a state law actually con-
flicts with, or poses an obstacle to the accomplish-
ment of the purposes of, a federal law, or “field pre-
emption,” when a federal law so thoroughly occupies
a legislative field that there is no room for state ac-
tion in that area. See id. Kowell does not suggest how
the federal securities laws might conflict with, pose
an obstacle to, or occupy the field of, state fraudulent
transfer laws.” To the contrary, federal securities law
expressly creates exclusive federal jurisdiction to
permit enforcement of “any liability or duty” created

" Kowell’s reliance on Lampf, Pleva, Lipkind, Prupis Petigrow
v. Gilbertson, 501 U.S. 350 (1991), and Livid Holdings Ltd. v.
Salomon Smith Barney, Inc., 416 F.3d 940 (9th Cir. 2005), is
misplaced. Lampf held that a private cause of action implied
under Rule 10b-5 of the Securities Act must be brought under
the Act’s statute of limitation. 501 U.S. at 359. Preemption was
not implicated. Livid Holdings addressed the effects of the
Sarbanes-Oxley Act on Lampf. 416 F.3d at 950.
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by the Securities Act through “all suits in equity and
actions at law” that may prove effective. 15 U.S.C.
§ 78aa (emphasis added).

UFTA permits a receiver or trustee to further the
purpose of many securities laws by providing re-
course to defrauded debtors.’ The fact that the initial
perpetrator may have been found guilty for securities
fraud does not mandate that sections brought against
other participants sound in securities fraud. The ac-
tions against participants like Kowell are brought to
“enforce [a] liability or duty” created by the securities
laws.’

3

Third, Kowell argues that it is inequitable to apply
UFTA to recover profits he received because he was
an innocent victim of the Wallenbrock scheme, just

® Although in this case bankruptcy proceedings were not initi-
ated, a common epilogue to a collapsed Ponzi scheme is a bank-
ruptcy proceeding. Once in bankruptcy, federal law authorizes
the trustee to bring suit under both applicable state law and
also the fraudulent transfer provision of the bankruptcy code,
See 11 U.S.C. § 548 (the federal fraudulent transfer provision);
11 U.S.C. § 544(b) (authorizing the trustee to recover fraudulent
transfers under § 548 and also applicable state law); United
Energy, 944 F.2d at 593-594 (applying both federal law and
California’s UFTA). Thus, not only do federal securities laws not
preempt at UFTA, but federal bankruptcy law expressly permits
actions under UFTA. 11 U.S.C. § 544(b).

’ For the same reasons, we reject Kowell’s argument that the
statute of limitations found in the securities laws applies to his
case. The fact that Wallenbrock was found guilty of securities
fraud, aside from supporting federal jurisdiction in this ancil-
lary proceeding, has no bearing on the case. The Receiver
brought suit under California Civil Code § 3439.04, and that
statute expressly provides a limitations period. CAL. C1v. CODE
§ 3439.09.



22a

like those whom UFTA purports to protect. We are
aware that it may create a significant hardship when
an innocent investor such as Kowell is informed that
he must disgorge profits he earned innocently, often
years after the money has been received and spent."
Nevertheless, courts have long held that is more eq-
uitable to attempt to distribute all recoverable assets
among the defrauded investors who did not recover
their initial investments rather than to allow the losses
to rest where they fell. See Scholes, 56 F.34 at 757
(“[T]lt may seem ‘only fair’ that [the early investor] should
be entitled to the profits . . . made with his money . . .
[However, h]e should not be permitted to benefit from
a fraud at [later investors’] expense merely because
he was not himself to blame for the fraud.”).

Moreover, pursuant to UFTA, the Receiver is only
entitled to recovery of the amounts above Kowell’s
initial investment transferred within the limitations
period. Thus, the statute protects Kowell in two
ways. It allows him to keep the full amount of his
original investment, see Scholes, 56 F.3d at 757, and
it shields those “profits” paid to Kowell for which the
statute of limitations has run. According to the Re-
ceiver, in this case approximately 6,000 investors
participated in the Wallenbrock Ponzi scheme, but
only about 800 received back more than their initial
investment. It is likely that many of the other 5,200
losing investors will see only a portion of their initial
investment returned. See McDermott, supra, at 157-
159 (explaining that assets recovered after a col-

' The hardship visited on innocent investors who arc later
required to disgorge their profits has been widely reported as
yet another common tragic result of a Ponzi scheme. See, e.g., E.
Scott Reckard, You Won, Now Give it Back, LA. TIMES, May 20,
2004, at Al.
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lapsed Ponzi scheme typically are insufficient to sat-
isfy claims by defrauded investors). We see nothing
inequitable in the effort to mitigate the losses suf-
fered by other innocent investors.

4

Fourth, Kowell argues that the Receiver does not
have standing to bring this action against him. Ordi-
narily, he points out, a debtor does not have standing
to avoid his own transactions. Similarly, he claims
that the Receiver cannot represent the interests of all
of the investors because Kowell himself is an investor
as much as any other and yet his interests arc ad-
verse to those of the Receiver. The Seventh Circuit
confronted similar arguments in Scholes, in which
the defendants (winning investors) argued that the
receiver did not have standing to sue them because
he was “really” suing on behalf of the losing inves-
tors, as opposed to the corporation. 56 F.3d at 753.
Under bankruptcy law, they argued, “a receiver does
not have standing to sue on behalf of the creditors of
the entity in receivership. Like a trustee in bank-
ruptcy or for that matter the plaintiff in a derivative
suit, an equity receiver may sue only to redress inju-
ries to the entity in receivership. . . .

Scholes held that, during the operation of the
scheme, the corporations created by the scheme op-
erator were “robotic tools” of the operator, but none-
theless separate legal entities in the eyes of the law
that were forced (by the operator) to pay out funds to
early investors instead of using the corporation’s
funds for legitimate investments. Id. at 754. Once the
scheme collapsed, “[t]he appointment of the receiver
removed the wrongdoer from the scene. The corpora-
tions were no more [the operator’s] evil zombies.
Freed from his spell they became entitled to the re-
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turn of the moneys—for the benefit not of [the opera-
tor] but of innocent investors—that [the operator]
had made the corporations divert to unauthorized
purposes.” Id. We agree with the Seventh Circuit’s
colorful analysis. The Receiver has standing to bring
this suit because, although the losing investors will
ultimately benefit from the asset recovery, the Re-
ceiver is in fact suing to redress injuries that Wallen-
brock suffered when its managers caused Wallen-
brock to commit waste and fraud.

5

Fifth, Kowell argues that even if UFTA applies to
this case, he should not be found liable because his
initial investment provided “reasonably equivalent
value” in exchange for the profits he earned in the
scheme. See CAL. C1v. CODE § 3439.04(a)(2). Despite
the intuitive appeal of Kowell’s argument, we reject it
by considering the economic exchange in a Ponzi
scheme.

UFTA identifies an avoidable transfer as one made
“[wlithout receiving a reasonably equivalent value in
exchange.” CAL. C1v. CODE § 3439.04(a)(2). Unlike
contract law, which requires only that “adequate”
consideration be given, UFTA requires that, to escape
avoidance, a transfer have been made for “reasonably
equivalent value.” The purpose is not to identify
binding agreements, but to identify transfers made
with no rational purpose except to avoid creditors.
See Scholes, 56 F.3d at 756.

Payouts of “profits” made by Ponzi scheme opera-
tors are not payments of return on investment from
an actual business venture. Rather, they are pay-
ments that deplete the assets of the scheme operator
for the purpose of creating the appearance of a profit-
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able business venture. Id. at 756-57. The appearance
of a profitable business venture is used to convince
early investors to “roll over” their investment instead
of withdrawing it, and to convince new investors that
the promised returns are guaranteed. Cf. Agritech,
916 F.2d at 537 (“[Defendant’s] demand for payment
explicitly stated that the payment would induce other
investors to transfer funds into new partnerships
[Defendant] was syndicating.”). Up to the amount
that “profit” payments return the innocent investor’s
initial outlay, these payments are settlements
against the defrauded investor’s restitution claim, up
to this amount, therefore, there is an exchange of
“reasonably equivalent value” for the defrauded in-
vestor’s outlay. Amounts above this, however, are
merely used to keep the fraud going by giving the
false impression that the scheme is a profitable, le-
gitimate business. These amounts are not a “rea-
sonably equivalent” exchange for the defrauded in-
vestor’s initial outlay.

In this case, Kowell never actually possessed an in-
terest in a company purchasing account receivables
from Malaysian glove manufacturers. The invest-
ment strategy promised by Wallenbrock’s officers was
a lie to induce Kowell and investors like him to fund
Wallenbrock. What Wallenbrock did was return to
Kowell his own money, plus money from subsequent
“investors,” to persuade Kowell to continue to invest
and to secure testimonial evidence from people like
Kowell to induce others to invest. Although Kowell
was putting real money into Wallenbrock, and was
getting what looked like real profits in return, in fact
be never received “reasonably equivalent value” for
his investment, just cash that was moved around in
an elaborate shell game.
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Kowell argues that even if he is liable to return
amounts in excess of his initial outlay, he should be
permitted to offset this liability by amounts paid as
income taxes on those gains, bank transfer fees, and
other expenses. Kowell argues that unless these off-
sets arc permitted, he will be forced to pay back more
money than he actually netted from his participation
in the scheme. He argues that UFTA should not be
applied so as to aid other investors in recovering the
full amount of their outlay by forcing Kowell to retain
less than the full amount of his outlay. Kowell cites
no authority to support his position. The cases cited
by the Receiver, however, do not guide us to the con-
trary conclusion.

In In re Tiger Petroleum Company, the trustee at-
tempted to classify certain “investors” who did not
actually receive payments for amounts greater than
their initial investments liable as net-gain investors
under the netting rule through the novel argument
that tax benefits those investors received due to par-
ticipation in the scheme should be added into the cal-
culation of their gains. 319 B.R. 225, 238-39 (Bankr.
N.D. Okla. 2004). The bankruptcy court rejected the
trustee’s argument because adopting it might lead to
inequitable results, and could also require courts to
consider even more creative claims as to what “value”
investors received. Id. Also, tax benefits were trans-
fers of value from the federal government, not from
the debtor. Id. In re Tiger Petroleum says nothing
about whether an innocent winning investor may
offset his liability under UFTA for amounts that have
been used in good faith to pay income taxes on his
gains.
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The Receiver also quotes In re Acequia, Inc. for the
proposition that “[a] fraudulent conveyance cannot be
offset against or exchanged for a general unsecured
claim.” 34 F.3d 800, 817 (9th Cir. 1994) (internal quo-
tation and citation omitted). This quote is taken out
of context. In In re Acequia, we stated that a fraudu-
lent conveyance cannot be offset against a general
unsecured claim against the debtor. In other words,
under In re Acequia, an investor like Kowell could not
offset his liability to the Receiver for amounts in ex-
cess of his initial outlay with an alleged claim against
Wallenbrock. The principle behind this is apparent:
permitting each winning investor to offset his profits
by a claim against the debtor would defeat UFTA en-
tirely. Id. (“It would defeat the purpose of the Bank-
ruptcy Act’s provisions relating to fraudulent trans-
fers to allow [creditors] to offset the value of the
property thus transferred to them by the amount of
their unsecured claim against [the debtor].” (internal
quotations and citation omitted) (alterations in origi-
nal)). This case says nothing about whether an inno-
cent winning investor may seek an offset against his
liability to the receiver for amounts paid in good faith
as taxes on his gains.

Kowell’s argument does merit consideration. The
purpose of UFTA is to permit the receiver to collect
those assets that can actually be located and recov-
ered in the wake of a Ponzi scheme, and to ratably
distribute those assets among all participants, in-
cluding the many investors who lost everything.
UFTA accomplishes this by requiring good faith par-
ticipants to disgorge their gains and permitting them
keep the full amount of their initial investment. See
Scholes, 56 F.3d at 757-58. Prohibiting good faith in-
vestors from claiming offsets for amounts that were
paid in good faith as taxes will mean that some inves-
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tors, like Kowell, will actually not be permitted to re-
tain the full amount of their investment. Kowell ar-
gues this exceeds the policy goal of UFTA.

Nevertheless, three factors lead us to decline to
permit good faith, investors to claim offsets for taxes
or other expenses paid in connection with receipt and
management of income from a Ponzi scheme. First,
as Kowell’s argument suggests, if we permit offsets
for taxes, logic suggests we should also permit offsets
for bank transfer fees and other fund management
fees. There would also be no reason to prohibit offsets
for the other countless expenses Kowell has incurred.
There is simply no principle by which to limit such
offsets; one could argue that every purchase made
with the gains from the scheme would not have been
made “but for” receipt of that money. If each net win-
ner could shield his gains in their entirety in this
manner, the purpose of UFTA would be defeated, and
the multitude of victims who lost their entire invest-
ment would receive no recovery.

Second, even if we could limit permissible offsets to
a few areas such as taxes paid, this would introduce
complex problems of proof and tracing into each case.
This would severely reduce the receiver’s ability to
effectively gather what few assets can be located in
the wake of a ailed Ponzi scheme. In addition, were
we to adopt a tax offset, the amount of the offset
would depend on Kowell’s tax bracket. Thus, two
Wallenbrock investors, having made identical pay-
ments and having received identical returns, might
receive different tax offsets because of their other fi-
nancial decisions. Third, we cannot discern the equity
in permitting an offset here, when any tax paid credit
offered to Kowell must come at the expense of other
Wallenbrock investors. The Internal Revenue Service



29a

is not a party to this suit, and the disappointed inves-
tors have no cause of action to recover those monies
from the IRS.

We thus decline to start down a path we do not
recognize. There is no basis in UFTA for Kowell’s off-
set, Accordingly, Rowell is not entitled in this action
to offset his liability to the Receiver by the taxes (or
other expenses) he paid on his Wallenbrock “profits.”
If Kowell believes he overpaid his taxes for the years
he received Wallenbrock “profits,” he may wish to
pursue his remedies with the IRS.

VI

Ponzi schemes leave no true winners once the
scheme collapses—even the winners were defrauded,
because their returns were illusory. Those who re-
ceive gains from innocent participation in the scheme
may be required to disgorge those amounts, long af-
ter the money has been spent. Addressing the victims
of the original Ponzi scheme, the Supreme Court
Commented that “[i]t is a case the circumstances of
which call strongly for the principle that equality is
equity” Cunningham v. Brown, 265 U.S. 1, 13 (1924).
In this case, then, equity compels that Kowell share
some of the hardship equally with those who lost
their initial investment.

California’s Uniform Fraudulent Transfer Act has
treated Kowell fairly. Indeed, Kowell actually bene-
fitted from the equitable concerns embodied in UFTA.
Kowell “invested” $22,858.92 into the scheme; Wallen-
brock made payments to Kowell (including the return
of his initial “investment”) totaling $73,290.70. The
Receiver’s original demand letter inaccurately informed
Kowell that he owed $69,546.70, and tried to pressure
him to mail a check for 90 percent of that amount, or
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$62,592.03, within 20 days or face consequences.
Because Kowell did not succumb to these tactics and
instead sought protection in federal court, the Receiver
was forced to concede that Kowell netted only
$50,431.78, Further, the applicable statute of limita-
tions limited Kowell’s actual liability to $26,396.10,
plus pre judgment interest of $5,159.22, for a total
liability of $31,555.32.

Thus, comparing the total he received, $73,290.70,
with the amount he must return, $31,555.32, shows
that Kowell will be permitted to retain $41,735.38 of
the monies Wallenbrock paid him—for a net gain of
$18,876.46 on his initial investment of $22,858.92 (cal-
culated as $41,735.38 — $22,858.92). This represents
a total return of approximately 83 percent on his in-
vestment, or, an annualized return, over the period of
investment from 1997 to 2001, of approximately 16
percent.

Most of the scheme’s 5,200 net losers are likely to
recover only pennies on the dollar of their initial
investment.

The judgment is AFFIRMED.
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APPENDIX B

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case. No CV 04-9702 ER

JAMES H. DONELL, RECEIVER FOR
J.T. WALLENBROCK ASSOCIATES and
CITADEL CAPITAL MANAGEMENT GROUP, INC.,

Plaintiff,
V.
ROBERT KOWELL,
Defendant.
JUDGMENT

The motion of James H. Donell, Receiver for J.T.
Wallenbrock & Associates and Citadel Capital Man-
agement Group, Inc., for summary judgment having
been granted, it is hereby ordered and adjudged that
judgment is GRANTED in favor of Plaintiff and
against Defendant, Robert Kowell in the total sum of
$31,555.32, which consists of the principal sum of
$26,396.10 and prejudgment interest of $5,159.22.

Costs are to be submitted on a costs bill in accor-
dance with Local Rule 54-3.

IT IS SO ORDERED,

IT IS FURTHER ORDERED that the Clerk of the
Court shall serve, by United States mail or by telefax
or by email, copies of this Order on counsel for the
parties in this matter.
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Dated: March 22, 2006

/s/ Edward Rafeedie
EDWARD RAFEEDIE
Senior United States District Judge
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APPENDIX C

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case. No CV 04-9702 ER

JAMES H. DONELL, RECEIVER FOR
J.T. WALLENBROCK ASSOCIATES and
CITADEL CAPITAL MANAGEMENT GROUP, INC.,
Plaintiff,

V.

ROBERT KOWELL,
Defendant.

ORDER GRANTING PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT

This matter came before the Court on Plaintiff’s
Motion for Summary Judgment. Oral argument was
heard on March 20, 2006, at 10 a.m. After a full
review of the record, the Court has concluded that
Summary Judgment should be granted.

Defendant’s objections to the evidence proffered by
Plaintiff in support of the motion for summary judg-
ment are OVERRULED. The evidence submitted by
Plaintiff is admissible under the Federal Rules of
Evidence because the necessary foundation has been
laid', Samuel Biggs has been determined to be a quali-
fied accounting expert, the Court has determined that
Biggs’s calculations regarding the Wallenbrock scheme

' Fed. R. Evid. 705.
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may be relied upon®, and all of the documents and ex-
hibits relied upon by Biggs are proper subject matter
for an expert to rely upon in forming an opinion’.
There is no evidence that allowing additional time for
discovery would allow Defendant to challenge the ul-
timate fact of Plaintiff’s case which is that Defendant
received over $50,000 in profit payments from his
participation in the Wallenbrock Note Program.*

For the reasons stated in open court, the Court
finds that Plaintiff’s claims are not barred by the
statute of limitations or preempted by federal securi-
ties laws and that the Receiver is permitted to sue to
avoid fraudulent transfers.

There are no triable issues that Defendant received
profit payments totaling $26,396.10 during the statu-
tory period.” Nor is there a triable issue that these
profit payments were “fraudulent transfers” under
California Civil Code § 3439. See Kirkeby v. Sup’r

* See SEC Disgorgement Order, 2003, 3:7.

’ See Fed. R. Evid. 703; Carson Harbor Village Ltd. v. Unocal
Corp, 270 F.3d 863, 873 (9th Cir. 2001) (holding that an expert
may rely upon the type of evidence reasonably relied upon by
other experts in the field in forming opinions).

* Evidence presented by Plaintiff establishes that Defendant
invested $22,858,92 and received $73,290.70, for a profit of
$50,431.78. Plaintiff is seeking to recover only $26,396.10 be-
cause that is the amount received within the statutory period.
Defendant’s interrogatory answer, in which he admits having
paid taxes on approximately $50,000 in profits, supports this
conclusion.

® Check No. 1554, for $7,763.56, cleared on December 20,
2000; Check No. 5883, for $9,316.27, cleared on June 19, 2001;
Check No. 8423, for $9,316.27, cleared on September 19, 2001.
Defendant does not dispute receiving these payments; indeed
his interrogatory answers indicate that, although he does not
remember the exact amount, he received such payments.
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Court of Orange Cty, 15 Cal. Rptr. 3d 805 (Cal. 2004)
(holding that a transfer is fraudulent if made (1) with
an actual intent to hinder, delay, or defraud any
creditor, or (2) without receiving reasonably equiva-
lent value in return, and either (a) was engaged in or
was about to engage in a business or transaction for
which the debtor’s assets were unreasonably small,
or (b) intended to, or reasonably believed, or reasona-
bly should have believed, that he or she would incur
debts beyond his or her ability to pay as they became
due. See also In re Cohen, 1993R 709, 717 (9th Cir.
B.A.P. 1996); In re Slatkin, 310 B.R. 740, 74849 (C.D.
Cal. 2004).

Therefore, summary judgment in favor of Plaintiff
is GRANTED in the amount of $26,396.10 plus pre-
judgment interest of $5,159.22.

IT IS SO ORDERED.

IT IS FURTHER ORDERED a that the Clerk of the
Court shall serve, by United States mail or by telefax
or by email, copies of this Order on counsel for the
parties in this matter.

Dated: March 20, 2006

/s/ Edward Rafeedie
EDWARD RAFEEDIE
Senior United States District Judge
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APPENDIX A

FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

————

No. 06-55544
D.C. No. CV-04-09702-ER

————

James H. Donell, Receiver for
J.T. Wallenbrock & Associates and
Citadel Capital Management Group, Inc.,

Plaintiff-Appellee,

v.

Robert Kowell,

Defendant-Appellant.

————

Appeal from the United States District Court
for the Central District of California
Edward Rafeedie, District Judge, Presiding

————

Argued and Submitted
December 6, 2007—Pasadena, California

Filed July 1, 2008

————

Before: PASCO M. BOWMAN, The Honorable Pasco M. Bowman, United States Circuit Judge for the Eighth Circuit, sitting by designation. MELVIN BRUNETTI, and JAY S. BYBEE, Circuit Judges.

Opinion by Judge BYBEE

COUNSEL

Richard D. Ackerman, Temecula, California, for the defendant-appellant.

Peter A. Davidson, Los Angeles, California, for the plaintiff-appellee.

OPINION

BYBEE, Circuit Judge:

Robert Kowell found an investment opportunity that sounded too good to be true. In Kowell’s case, it wasn’t J.T. Wallenbrock & Associates (“Wallenbrock”) prom­ised Kowell a 20 percent return on his investment every ninety days, risk free, and that is nearly what he got. Because he received regular interest payments from Wallenbrock, Kowell was quite surprised to learn later that an SEC investigation had revealed the business to be a Ponzi scheme in which thousands of investors had been defrauded. Several years after Kowell first invested, and long after he had spent his returns, he was informed by the receiver for Wallenbrock that California law requires him to pay back all of his gains. Kowell challenges a judgment requiring him, as an innocent investor, to disgorge his profits as fraudulent transfers under the Uniform Fraudulent Transfer Act. He also asks this court to permit him to offset any liability by amounts paid in federal income taxes on his earnings. The district court found that Kowell was liable to repay $26,396.10, plus pre-judgment interest of $5,159.22. We affirm.

I

A

The Uniform Fraudulent Transfer Act (“UFTA”) as adopted by California states in relevant part:

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, whether the creditor’s claim arose before or after the transfer was made or the obligation was incurred, if the debtor made the transfer or incurred the obliga­tion as follows:

(1)	With actual intent to hinder, delay, or de­fraud any creditor of the debtor.

(2)	Without receiving a reasonably equivalent value in exchange for the transfer or obliga­tion, and the debtor either:

(A)	Was engaged or was about to engage in a business or a transaction for which the remaining assets of the debtor were unrea­sonably small in relation to the business or transaction.

(B)	Intended to incur, or believed or reasona­bly should have believed that he or she would incur, debts beyond his or her ability to pay as they became due.

Cal. Civ. Code § 3439.04(a). Notwithstanding the quoted language above, all courts con-struing UFTA state that there is an “or” between subsections (a)(1) and (a)(2).

Courts have routinely applied UFTA to allow re­ceivers or trustees in bankruptcy to recover monies lost by Ponzi scheme investors. A Ponzi scheme is a financial fraud that induces investment by promising extremely high, risk-free returns, usually in a short time period, from an allegedly legitimate business ven­ture. “The fraud consists of funnelling proceeds received from new investors to previous investors in the guise of profits from the alleged business venture, thereby cultivating an illusion that a legitimate profit-making business opportunity exists and inducing further investment,” In re United Energy Corp., 944 F.2d 589, 590 n.1 (9th Cir. 1991). See generally Cunningham v. Brown, 265 U.S. 1, 7-9 (1924) (detailing the remarkable criminal financial career of Charles Ponzi). See, e.g., In re Agric. Research & Tech. Group, 916 F.2d 528, 534 (9th Cir. 1990) (“Agritech”); Scholes v. Lehmann, 56 F.3d 750, 755 (7th Cir. 1995). The Ponzi scheme operator is 
the “debtor,” and each investor is a “creditor.” See Scholes, 56 F.3d at 755 (explaining that defrauded Ponzi scheme investors are actually tort creditors). The profiting investors are the recipients of the Ponzi scheme operator’s fraudulent transfer.

B

Robert Kowell and his mother Edna were two of the thousands of investors in a Ponzi scheme oper­ated by Wallenbrock. See SEC v. J.T. Wallenbrock, 313 F.3d 532 (9th Cir. 2002) (detailing the scheme). Wallenbrock promised investors a 20 percent return in ninety days, by using their money to provide working capital to Malaysian latex glove manufac­turers. Id. at 535-36. Ordinarily, Wallenbrock claimed, these manufacturers had to wait eighty to ninety days after shipment to collect payments from buyers. Wallenbrock would purchase these manufacturers’ accounts receivables at a significant discount, provid­ing the glove manufacturers with immediate access to working capital. Wallenbrock investors, in turn, would enjoy a 20 percent return when Wallenbrock collected the receivables from glove purchasers in due time. Id. In reality, the officers of Wallenbrock took the investors’ money and used some of it to pay off earlier investors, some to pay for personal expenses, and some to invest in risky startup companies.

In January of 2002, the Securities and Exchange Commission (“SEC”) brought a civil enforcement action against Wallenbrock, alleging that it was engaged in a fraudulent scheme to sell unregistered securities. Id. at 535. Notwithstanding Wallenbrock’s characterization of the fraudulent investment in­struments as “notes” (and therefore not “securities” within the meaning of the Securities Act), we held that the investment instruments were, for purposes of the SEC’s enforcement action, “securities.” Id. at 537. Wallenbrock was later placed in receivership and appellee James H. Donell (“the Receiver”) was appointed receiver.

On August 24, 2004, Kowell and his mother re­ceived a letter from Donell. The letter informed Kowell that Wallenbrock had been declared a Ponzi scheme, and that Donell had been authorized by a federal court to recover “profits” paid to investors. The letter stated that of approximately 6,000 inves­tors, only 800 had received payments in excess of their principal investment. The letter claimed that Kowell had invested “the sum of $ .00,” and had re­ceived back payments totaling $69,546.70. Thus, Kowell had allegedly received a “profit” of $69,546.70. The letter encouraged Kowell “[t]o take advantage of this one-time offer to settle with the Receivership es­tate for 90% of the profit you received” by mailing a check in the amount of $62,592.03 (calculated as 90 percent of $69,546.70). The letter also required Kow­ell to execute an enclosed Settlement Agreement. It stated in bold letters that “it is imperative that I hear from you within 20 days from the date of this letter,” or else “I will proceed accordingly.”

Kowell replied by letter on August 31, 2004. Kowell stated that he had no idea Wallenbrock was a Ponzi scheme, and was in fact dubious that this was the case. Kowell expressed confusion as to how he could be liable to other investors if he had no idea Wallen­brock was a fraud. Kowell was also confused about the determination that Wallenbrock “notes” were ac­tually securities. Kowell pointed out that Donell’s let­ter claimed that Kowell’s initial investment was “0.00,” and that this must be error because Kowell had obviously made some non-zero investment in or­der to be eligible for returns from Wallenbrock. Fi­nally, Kowell’s letter stated that the money received in payments had been spent long ago, and if Kowell was required to pay back this amount, close to $70,000, he would have to declare bankruptcy.

Donell responded with a letter on September 22, 2004, which reiterated that Kowell was liable. The letter stated that “[t]he law in this regard goes back years and years,” but notably did not cite any legal authority justifying Donell’s demands. The letter also threatened:

If you refuse to work out a settlement agreement with us, we will sue you and that will be your only option. It is not what we want for either you or your mother, however. . . If you hire an attor­ney, you may certainly file a motion to bar the Receiver from collecting money from those that profited. Both the Receiver and the SEC would file objections and it would probably take about $20,000.00 in legal fees for you to file such a mo­tion.

Kowell refused to sign the settlement agreement. By a letter dated September 27, 2004, he reiterated his utter disbelief that Wallenbrock was in fact a Ponzi scheme and his outrage that a good-faith inves­tor in a business could be required to return his prof­its years later.

The Receiver filed a complaint in federal district court on November 30, 2004. The complaint sought to avoid the transfers to Kowell as fraudulent and to re­cover property transferred under Cal. Civ. Code 
§§ 3439.04(a)(1)-(2) and 3439.05. Retreating from his earlier position that Kowell was liable for $69,546.70, the Receiver now claimed he was entitled to recover $50,431.78. On motion for summary judgment, the district court found that there were no disputed is­sues of fact as to Kowell’s liability under § 3439.04, and granted judgment for the Receiver. Applying the statute of limitations, the district court found that the receiver was only entitled to recover $26,396.10, the total of the payments to Kowell within the statu­tory period, plus pre judgment interest of $5,159.22. The district court made no ruling on whether Kowell would be permitted to offset his liability by the amount paid in taxes on those payments or other ex­penses. Kowell timely appealed.

II

Although the Receiver only filed suit under a Cali­fornia statute, we have subject matter jurisdiction because this proceeding is ancillary to the SEC en­forcement action. Wallenbrock was found liable to its investors and to the SEC under Sections 10(b) and 15(c)(1) of the Securities Exchange Act of 1934 (and related Rules 10b-5 and 15c1-2) and Sections 17(a)(1), (2), and (3) of the Securities Exchange Act of 1933. The district court, using its equity powers, appointed the Receiver to -use reasonable efforts to determine the nature, location, and value of all assets and prop­erty” belonging to Wallenbrock, “determine the iden­tity of all investors, amounts invested by investors, and payouts to investors,” and “take such action as necessary” to identify, preserve, collect, or liquidate Wallenbrock’s assets. The district court authorized the Receiver to “bring such legal actions based on law or equity in any state or federal court as he deems necessary” to carry out his duties.

The federal securities laws create exclusive federal jurisdiction over “all suits in equity and actions at law brought to enforce any liability of duty created by” federal securities laws. 15 U.S.C. §§ 77v(a), 78aa. The federal district court properly authorized the Re­ceiver to bring suits under state law, in federal court under ancillary jurisdiction for the purpose of effec­tuating its decree of liability against Wallenbrock be­cause the primary lawsuit against Wallenbrock pre­sented a federal question. See 28 U.S.C. § 1367; Fed. R. Civ. P. 66. As the Supreme Court stated in Peacock v. Thomas, “we have approved the exercise of ancil­lary jurisdiction over a broad range of supplementary proceedings involving third parties to assist in the protection and enforcement of federal judgments —including attachment, mandamus, garnishment, and the pre­judgment avoidance of fraudulent convey­ances,” 516 U.S. 349, 356 (1996); see also Pope v. Lou­isville, New Albany & Chicago Ry., 173 U.S. 573, 577 (1899) (holding that a receiver appointed to “accom­plish the ends sought and directed” by a suit with a proper basis for federal jurisdiction may proceed in ancillary jurisdiction on claims with no other inde­pendent basis for federal jurisdiction); Scholes, 56 F.3d at 753 (holding that federal jurisdiction over a claim under the Illinois UFTA is based on the ancil­lary jurisdiction of the federal courts); Tcherepnin v. Franz, 485 F.2d 1251, 1255-56 (7th Cir. 1973); Esbitt v. Dutch-American Mercantile Corp., 355 F.2d 141, 142-43 (2d Cir. 1964).

We review a district court’s rulings on summary judgment motions de novo. Agritech, 916 F.2d at 533. California’s fraudulent transfer act and the federal bankruptcy code’s fraudulent transfer provisions are almost identical in form and substance; therefore, we draw upon cases interpreting both. In re API Holding Inc., 525 F.3d 700, 703 (9th Cir. April. 16, 2008); Agritech, 916 F.2d at 534.

III

Where causes of action are brought under UFTA against Ponzi scheme investors, the general rule is that to the extent innocent investors have received payments in excess of the amounts of principal that they originally invested, those payments are avoid­able as fraudulent transfers:

The money used for the [underlying investments] came from investors gulled by fraudulent repre­sentations. [The defendant] was one of those in­vestors, and it may seem “only fair” that he should be entitled to the profits on trades made with his money. That would be true as between him and [the Ponzi scheme operator]. It is not true as between him and either the creditors of or the other investors in the corporations. He should not be permitted to benefit from a fraud at their expense merely because he was not him­self to blame for the fraud. All he is being asked to do is to return the net profits of his invest­ment—the difference between what he put in at the beginning and what he had at the end.

Scholes, 56 F.3d at 757-58; see also In re Slatkin, 525 F.3d 805, 814-15 (9th Cir. May 6, 2008). The policy justification is ratable distribution of remaining as­sets among all the defrauded investors. The “win­ners” in the Ponzi scheme, even if innocent of any fraud themselves, should not be permitted to “enjoy an advantage over later investors sucked into the Ponzi scheme who were not so lucky.” In re United Energy Corp., 944 F.2d 589, 596 (9th Cir. 1991).

Although we previously have not had occasion to prescribe an analysis for applying UFTA to allow re­covery from investors in a Ponzi scheme, federal dis­trict and bankruptcy courts have adopted a largely uniform practice. In adopting this analysis, we first describe the theories of liability on which the receiver may proceed. We then describe a two-step process for determining the existence of liability and the amount of this liability.

A

There are two theories under which a receiver may proceed under UFTA: actual fraud or constructive fraud. Under § 3439.04(a)(1), codifying the “actual fraud” theory, the receiver alleges that the debtor (Ponzi scheme operator) made transfers to the trans­feree (the winning investor) “[w]ith actual intent to hinder, delay, or defraud” the creditors (the losing in­vestors). “[T]he mere existence of a Ponzi scheme is sufficient to establish actual intent” to defraud. In re AFI Holding, 525 F.34 at 704 (internal quotation marks omitted); Agritech, 916 F.2d at 535. Under
§ 3439.04(a)(2), codifying the “constructive fraud” theory, the receiver alleges that the transfer of “profits” to the winning investor was made “[w]ithout receiv­ing a reasonably equivalent value in exchange for the transfer,” because profits gained through theft from later investors are not a reasonably equivalent ex­change for the winning investor’s initial investment. See Scholes, 56 F.3d at 757. Proof that transfers were made pursuant to a Ponzi scheme generally estab­lishes that the scheme operator [w]as engaged or was about to engage in a business or a transaction for which the remaining assets of the debtor were unrea­sonably small in relation to the business or transac­tion,” § 3439.04(a)(2)(A), or [i]ntended to incur, or believed or reasonably should have believed that he or she would incur, debts beyond his or her ability to pay as they became due,” § 3439.04(a)(2)(B).

In the context of a Ponzi scheme, whether the re­ceiver seeks to recover from winning investors under the actual fraud or constructive fraud theories gener­ally does not impact the amount of recovery from in­nocent investors. Under the actual fraud theory, the receiver may recover the entire amount paid to the winning investor, including amounts which could be considered “return of principal.” However, there is a “good faith” defense that permits an innocent win­ning investor to retain funds up to the amount of the initial outlay. See Cal. Civ. Code § 3439.08(a); Scholes, 56 F.3d at 759; Agritech, 916 F.2d at 535. Under the constructive fraud theory, the receiver may only recover “profits” above the initial outlay, unless the receiver can prove a lack of good faith, in which case the receiver may also recover the amounts that could be considered return of principal. Cal. Civ. Code § 3439.08(d); Scholes, 56 F.3d at 757. The Seventh Circuit has suggested that the only practical distinction between these theories of recovery is the allocation of burdens of proof. See id. at 756-57. The parties do not dispute that Kowa acted with good faith at all times; therefore, the issue of who bears the burden of proof is not before us. Similarly, because the parties do not dispute Kowell’s good faith, we need not consider the precise definition of good faith. CJ: Agritech, 916 F.2d at 535-36 (stating that a Ponzi scheme investor claiming good faith must meet an objective standard, and possibly prove that a diligent inquiry would not have discovered the fraudulent purpose of the transfer, but declining to determine a precise definition of good faith).

B

Drawing from this theory, federal courts have gen­erally followed l a two-step process. First, to deter­mine whether the investor is liable, courts use the so-called “netting rule.” See Mark A. McDermott, Ponzi Schemes and the Law of Fraudulent and Preferential Transfers, 72 Am. Bankr, L.J. 157, 168-69 (1998) (surveying federal district court and bankruptcy cases). Amounts transferred by the Ponzi scheme perpetrator to the investor are netted against the ini­tial amounts invested by that individual. If the net is positive, the receiver has established liability, and the court then determines the actual amount of li­ability, which may or may not be equal to the net gain, depending on factors such as whether transfers were made within the limitations period or whether the investor lacked good faith. If the net is negative, the good faith investor is not liable because payments received in amounts less than the initial investment, being payments against the good faith losing inves­tor’s as-yet unsatisfied restitution claim against the Ponzi scheme perpetrator, are not avoidable within the meaning of UFTA. Under the actual fraud theory, the good faith losing investor is technically still liable even if his net transactions are negative, because even payments that total less than the amount of that investor’s initial outlay were made “[w]ith actual intent to hinder, delay, or defraud [a] creditor of the debtor.” Cal. Civ. Code § 3439.04(a)(1). However, because of the 
“good faith” defense, that permits an innocent investor to retain funds up to the amount of the initial outlay, Cal. Civ. Code 
§ 3439.08(a), the good faith investor with a net loss will not face any actual liability. See Cal. Civ. Code § 3439.04(a)(2) (holding that only payments made “[w]ithout receiv­ing a reasonably equivalent value” are avoidable as fraudulent transfers); United Energy, 944 F.2d at 597 (holding there has been no fraudulent transfer to a good faith investor where a Ponzi scheme makes pay­ments that total less than that investor’s initial in­vestment). The application of the netting rule may be more complex in a case where the relationship between the investor and the Ponzi scheme perpetrator changes over time. See, e.g., In re Lake States Commodities, Inc., 253 B.R. 866, 872 (Bankr. N.D. Ill. 2000) (considering whether to permit netting of transactions from a period in which the defendant undisputably acted in good faith with transactions from a later period during which the defendant may have come to learn of the Ponzi scheme and then continued to invest, while lacking good faith, to keep the scheme afloat). The parties here do not dispute that Rowell acted with good faith at all times; we express no opinion on the application of the netting rule in more complex cases.

Second, to determine the actual amount of liability, the court permits good faith investors to retain pay­ments up to the amount invested, and requires dis­gorgement of only the “profits” paid to them by the Ponzi scheme. See In re Lake States Commodities, Inc., 253 B.R. 866, 872 (Bankr. N.D. Ill. 2000) (col­lecting cases). Payments of amounts up to the value of the initial investment are not, however, considered a “return of principal,” because the initial payment is not considered a true investment, Rather, investors are permitted to retain these amounts because they have claims for restitution or recision against the debtor that operated the scheme up to the amount of the initial investment. Payments up to the amount of the initial investment are considered to be exchanged for “reasonably equivalent value,” and thus not fraudu­lent, because they proportionally reduce the inves­tors’ rights to restitution. United Energy, 944 F.2d at 595. if investors receive more than they invested, [p]ayments in excess of amounts invested are consid­ered fictitious profits because they do not represent a return on legitimate investment activity.” Lake States, 253 B.R. at 872.

Although all payments of fictitious profits are avoidable as fraudulent transfers, the appropriate statute of limitations restricts the payments the Ponzi scheme investor may be required to disgorge. Only transfers made within the limitations period are avoidable. Warfield v. Alaniz, 453 F. Supp. 2d 1118, 1131 (D. Ariz. 2006) (holding that a court-appointed receiver could not base his claims under Arizona’s UFTA on transfers that took place outside of the limitations period); Neilson v. Union Bank of Cal., N.A., 290 F. Supp. 2d 1101, 1145-46 (C.D. Cal. 2003) (holding that plaintiffs could prevail if they could prove at trial that certain transfers made pursuant to a Ponzi scheme were made within the limitations pe­riod of California’s UFTA). Once the district court has identified the avoidable transfers, it has the discre­tion to permit the receiver to recover, pre judgment interest on the fraudulent transfers from the date each transfer was made. In re Slatkin, 525 F.3d at 820; Agritech, 916 F.2d at 541-42. “[P]rejudgment in­terest should not be thought of as a windfall in any event; it is simply an ingredient of full compensation that corrects judgments for the time value of money.” In re P.A. Bergner & Co., 140 F.3d 1111, 1123 (7th Cir. 1998).





IV

A

The district court applied the analysis described above, The Receiver filed suit against Dowell under both § 3439.04(a)(1) (actual fraud) and § 3439,04(a)(2) (constructive fraud). The claim under § 3439.04(a)(1) alleged that “[t]he payments made to Dowell by Wallenbrock were made with the actual intent to hinder, delay or defraud Wallenbrock’s Noteholders,” now the “creditors of Wallenbrock.” The claim under 3439.04(a)(2) alleged that “[t]he payments made to Kowell in excess of Kowell’s Principal Investment were made without Kowell giving a reasonably equivalent value to Wallenbrock in exchange for the payments.” The district court did not indicate under which theory it granted summary judgment for the Receiver, although it cited “actual fraud” cases. See In re Cohen, 199 B.R. 709, 717 (9th Cir. B.A.P. 1996); In re Slatkin, 310 B.R. 740, 748-49 (C.D. Cal. 2004). Because Kowell’s good faith was not disputed, the district court could have granted summary judgment on either ground. There was no triable issue of fact that Wallenbrock was a Ponzi scheme, see Wallen­brock, 313 F.3d 532, or that payments made in fur­therance of that scheme were fraudulent transfers. See In re AFI Holdings, 525 F.3d at 703-04.

The district court, to determine Kowell’s liability, netted the amount Kowell received from Wallenbrock against his initial investment, finding that Kowell ‘invested $22,858.92 and received $73,290.70, for a net profit of $50,431.78. In the alternative, the court noted that Kowell had admitted in his own interroga­tory answer that he paid taxes on approximately $50,000 in profits, which was sufficient to establish a net gain for purposes of proving liability under
§ 3439.04.

Kowell argues that the district court erred in ad­mitting the declaration and report of Samuel Biggs, the Receiver’s accounting expert, to prove that Kowell netted $50,431.78, because the declaration and report lacked foundation. Kowell’s claim fails because the declaration satisfies the requirements for foundation and expert opinion. See Fed. R. Evan. 703, 705. Sam­uel Biggs is a certified public accountant, and his declaration and report were based on accounting re­cords held by Wells Fargo Bank and one of the scheme perpetrators. More importantly, any error in admitting the Biggs declaration would have been harmless, because Kowell admitted in his own inter­rogatory that he received approximately $50,000 in net profits. The netting rule is used not to determine the amount of liability but rather the existence of li­ability; it requires only a positive net transaction with the Ponzi scheme. Thus, Kowell’s admission that he netted $50,000 was sufficient to establish the existence of liability under § 3439.04.

The district court properly limited the Receiver’s recovery to amounts transferred to Kowell within the statutory period. California’s UFTA has its own asso­ciated statute of limitations. Cal. Civ. Code § 3439.09. An tuition under § 3439.04(a)(1), for actual fraud, must be brought “within four years after the transfer was made or the obligation was incurred or, if later, within one year after the transfer or obligation was or could reasonably have been discovered by the claimant.” Cal. Civ. Code § 3439.09(a). An action under § 3439.04(02), for constructive fraud, must be brought within four years after the transfer was made. Cal. Civ. Code 
§ 3439.09(b). The Receiver filed suit on November 30, 2004. The district court found Kowell liable only for payments received on December 20, 2000, June 19, 2001, and September 19, 2001, totaling $26,396.10. Thus, although Kowell actually netted $50,431.78 in total, the district court entered judgment for $26,396.10, plus pre-judgment interest.

Kowell argues that the district court should have required the Receiver to trace the transfers and dem­onstrate whether the three payments within the statu­tory period were return of principal or profit. He argues that if some of the transfers from within the statu­tory period were returns of the principal which Kowell invested before the statutory period, these transfers would also fall outside of the statute of limitations. Kowell’s proposed tracing requirement is unsupported by law and would be unmanageable in practice. We decline to require such tracing. As with the netting rule:

[T]he trustee need not match up each investment with each payment made by the debtor and follow the parties’ characterizations of the transfers. This may be the only workable rule in the typical Ponzi scheme case, where documentation of trans­fers is less than complete, payments arc sporadic and not always in accordance with the docu­mentation of the investment, and neither the in­vestor nor the debtor can recall precisely what the parties intended.

Lake States, 253 B.R. at 872 (citation omitted). The district court may presume that the earliest pay­ments received by the investor are payments against the investor’s claim for restitution. Transfers in ex­cess of that amount, made within the statute of limi­tations, are avoidable as fraudulent conveyances.

B

Kowell offers several theories as to why we should not permit courts to require innocent investors to dis­gorge net profits from a Ponzi scheme under UFTA. We address each in turn.

1

First, Kowell argues that UFTA was never intended to apply to innocent investors in a Ponzi scheme. To support his argument, he challenges that the text of the statute covers transfers between “debtors” and “creditors,” not between early investors and later investors in the same enterprise. In the same vein, he argues that if all the investors in the scheme are “credi­tors” under UFTA, he should be considered a creditor as well, and not, as the receiver argues, a “trans­feree.” In other words, Kowell argues that application of UFTA in the wake of a Ponzi scheme seems to ne­cessitate that all investors in the scheme be deemed “creditors” but only some are deemed “transferees,” but that nothing in the text of the statute dictates this result.

Kowell’s claim fails because the terms of the stat­ute are abstract in order to protect defrauded credi­tors, no matter what form a Ponzi scheme or other financial fraud might take. See Agritech, 916 F.2d at 534 (describing UFTA as one of “two overlapping bodies of law applicable to [a collapsed Ponzi scheme] which permit the trustee to recover”); Lake States, 253 B.R. at 871-872 (discussing numerous cases ap­plying UFTA in the wake of a collapsed Ponzi scheme). Laws governing fraudulent transfer have existed for centuries, as codified (in terms remarka­bly similar to the current version of § 3439.04) in 
the Statute of 13 Elizabeth 1. See An Act Against Fraudulent Deeds, Gifts, and Alienations, 1571, 13 Eliz. c.5, s.2 (avoiding conveyances made with the “Purpose and Intent to delaye hynder or defraude Creditors”). In construing this early codification, an English court noted, “And because fraud and deceit abound in these days more than in former times, it was resolved in this case by the whole Court, that all statutes made against fraud should be liberally and beneficially expounded to suppress the fraud.” Twyne’s Case, 76 Eng. Rep. 809, 815 (1601) (Star Chamber).

In this case, we need not construe the terms par­ticularly broadly in order to see that they apply quite clearly to Kowell. As we discussed above, when Kow­ell and the other innocent victims gave money to Wallenbrock, they were not actually investors, but rather tort creditors with a fraud claim for restitution equal to the amount they gave. See United Energy, 944 F.2d at 595. At that point, Wallenbrock was in fact a “debtor,” and Kowell and all other innocent investors were “creditors?’ See Cal. Civ. Code
§ 3439.04(a). Wallenbrock then began making pay­ments to Kowell, not because Kowell’s money had ac­tually been profitably invested, but because Wallen­brock had the “actual intent to hinder, delay, or de­fraud [the other tort] creditor[s],” i.e., the later vic­tims of the scheme. Cal. Civ. Code § 3439.04(a)(1). At the point at which the payments to Kowell ex­ceeded the amount of Kowell’s claim for restitution, Kowell was no longer a creditor of Wallenbrock. His initial, fraudulently obtained payment had been re­stored. Thus, Kowell is incorrect when he argues that all innocent investors are similarly situated, and that if the losing investors are “creditors,” then so is he. Once Kowell has regained his initial “investment,” he is no longer a creditor—his claim has been repaid. The other victims who did not receive payments in excess of the initial amount they were fraudulently induced to put into the scheme are the “creditors” that UFTA protects.

2

Second, Kowell argues that the federal securities laws preempt UFTA, and therefore, because the Wallenbrock “notes” have been deemed securities, the Receiver may only sue him for securities fraud, not for restitution as the recipient of a fraudulent trans­fer. Federal preemption may be express or implied, See Montalvo v. Spirit Airlines, 508 F.3d 464, 470 (9th Cir. 2007). Kowell does not cite to any provision of federal securities laws that would demonstrate ex­press preemption of state uniform fraudulent trans­fer law. Federal preemption may be implied through “conflict preemption,” when a state law actually con­flicts with, or poses an obstacle to the accomplish­ment of the purposes of, a federal law, or “field pre­emption,” when a federal law so thoroughly occupies a legislative field that there is no room for state ac­tion in that area. See id. Kowell does not suggest how the federal securities laws might conflict with, pose an obstacle to, or occupy the field of, state fraudulent transfer laws. Kowell’s reliance on Lampf, Pleva, Lipkind, Prupis Petigrow v. Gilbertson, 501 U.S. 350 (1991), and Livid Holdings Ltd. v. Salomon Smith Barney, Inc., 416 F.3d 940 (9th Cir. 2005), is misplaced.   Lampf held that a private cause of action implied under Rule 10b-5 of the Securities Act must be brought under the Act’s statute of limitation. 501 U.S. at 359. Preemption was not implicated. Livid Holdings addressed the effects of the Sarbanes-Oxley Act on Lampf. 416 F.3d at 950. To the contrary, federal securities law expressly creates exclusive federal jurisdiction to permit enforcement of “any liability or duty” created by the Securities Act through “all suits in equity and actions at law” that may prove effective. 15 U.S.C. 
§ 78aa (emphasis added).

UFTA permits a receiver or trustee to further the purpose of many securities laws by providing re­course to defrauded debtors. Although in this case bankruptcy proceedings were not initi­ated, a common epilogue to a collapsed Ponzi scheme is a bank­ruptcy proceeding. Once in bankruptcy, federal law authorizes the trustee to bring suit under both applicable state law and also the fraudulent transfer provision of the bankruptcy code, See 11 U.S.C. § 548 (the federal fraudulent transfer provision); 11 U.S.C. § 544(b) (authorizing the trustee to recover fraudulent trans­fers under § 548 and also applicable state law); United Energy, 944 F.2d at 593-594 (applying both federal law and California’s UFTA). Thus, not only do federal securities laws not preempt at UFTA, but federal bankruptcy law expressly permits actions under UFTA. 11 U.S.C. § 544(b). The fact that the initial perpetrator may have been found guilty for securities fraud does not mandate that sections brought against other participants sound in securities fraud. The ac­tions against participants like Kowell are brought to “enforce [a] liability or duty” created by the securities laws. For the same reasons, we reject Kowell’s argument that the statute of limitations found in the securities laws applies to his case. The fact that Wallenbrock was found guilty of securities fraud, aside from supporting federal jurisdiction in this ancil­lary proceeding, has no bearing on the case. The Receiver brought suit under California Civil Code § 3439.04, and that statute expressly provides a limitations period. Cal. Civ. Code
§ 3439.09.

3

Third, Kowell argues that it is inequitable to apply UFTA to recover profits he received because he was an innocent victim of the Wallenbrock scheme, just like those whom UFTA purports to protect. We are aware that it may create a significant hardship when an innocent investor such as Kowell is informed that he must disgorge profits he earned innocently, often years after the money has been received and spent. The hardship visited on innocent investors who arc later required to disgorge their profits has been widely reported as yet another common tragic result of a Ponzi scheme. See, e.g., E. Scott Reckard, You Won, Now Give it Back, LA. Times, May 20, 2004, at A1. Nevertheless, courts have long held that is more eq­uitable to attempt to distribute all recoverable assets among the defrauded investors who did not recover their initial investments rather than to allow the losses to rest where they fell. See Scholes, 56 F.34 at 757 (“[I]t may seem ‘only fair’ that [the early investor] should be entitled to the profits . . . made with his money . . . [However, h]e should not be permitted to benefit from a fraud at [later investors’] expense merely because he was not himself to blame for the fraud.”).

Moreover, pursuant to UFTA, the Receiver is only entitled to recovery of the amounts above Kowell’s initial investment transferred within the limitations period. Thus, the statute protects Kowell in two ways. It allows him to keep the full amount of his original investment, see Scholes, 56 F.3d at 757, and it shields those “profits” paid to Kowell for which the statute of limitations has run. According to the Re­ceiver, in this case approximately 6,000 investors participated in the Wallenbrock Ponzi scheme, but only about 800 received back more than their initial investment. It is likely that many of the other 5,200 losing investors will see only a portion of their initial investment returned. See McDermott, supra, at 157-159 (explaining that assets recovered after a col­lapsed Ponzi scheme typically are insufficient to sat­isfy claims by defrauded investors). We see nothing inequitable in the effort to mitigate the losses suf­fered by other innocent investors.

4

Fourth, Kowell argues that the Receiver does not have standing to bring this action against him. Ordi­narily, he points out, a debtor does not have standing to avoid his own transactions. Similarly, he claims that the Receiver cannot represent the interests of all of the investors because Kowell himself is an investor as much as any other and yet his interests arc ad­verse to those of the Receiver. The Seventh Circuit confronted similar arguments in Scholes, in which the defendants (winning investors) argued that the receiver did not have standing to sue them because he was “really” suing on behalf of the losing inves­tors, as opposed to the corporation. 56 F.3d at 753. Under bankruptcy law, they argued, “a receiver does not have standing to sue on behalf of the creditors of the entity in receivership. Like a trustee in bank­ruptcy or for that matter the plaintiff in a derivative suit, an equity receiver may sue only to redress inju­ries to the entity in receivership. . . .

Scholes held that, during the operation of the scheme, the corporations created by the scheme op­erator were “robotic tools” of the operator, but none­theless separate legal entities in the eyes of the law that were forced (by the operator) to pay out funds to early investors instead of using the corporation’s funds for legitimate investments. Id. at 754. Once the scheme collapsed, “[t]he appointment of the receiver removed the wrongdoer from the scene. The corpora­tions were no more [the operator’s] evil zombies. Freed from his spell they became entitled to the re­turn of the moneys—for the benefit not of [the opera­tor] but of innocent investors—that [the operator] had made the corporations divert to unauthorized purposes.” Id. We agree with the Seventh Circuit’s colorful analysis. The Receiver has standing to bring this suit because, although the losing investors will ultimately benefit from the asset recovery, the Re­ceiver is in fact suing to redress injuries that Wallen­brock suffered when its managers caused Wallen­brock to commit waste and fraud.

5

Fifth, Kowell argues that even if UFTA applies to this case, he should not be found liable because his initial investment provided “reasonably equivalent value” in exchange for the profits he earned in the scheme. See Cal. Civ. Code § 3439.04(a)(2). Despite the intuitive appeal of Kowell’s argument, we reject it by considering the economic exchange in a Ponzi scheme.

UFTA identifies an avoidable transfer as one made “[w]ithout receiving a reasonably equivalent value in exchange.” Cal. Civ. Code § 3439.04(a)(2). Unlike contract law, which requires only that “adequate” consideration be given, UFTA requires that, to escape avoidance, a transfer have been made for “reasonably equivalent value.” The purpose is not to identify binding agreements, but to identify transfers made with no rational purpose except to avoid creditors. See Scholes, 56 F.3d at 756.

Payouts of “profits” made by Ponzi scheme opera­tors are not payments of return on investment from an actual business venture. Rather, they are pay­ments that deplete the assets of the scheme operator for the purpose of creating the appearance of a profit­able business venture. Id. at 756-57. The appearance of a profitable business venture is used to convince early investors to “roll over” their investment instead of withdrawing it, and to convince new investors that the promised returns are guaranteed. Cf. Agritech, 916 F.2d at 537 (“[Defendant’s] demand for payment explicitly stated that the payment would induce other investors to transfer funds into new partnerships [Defendant] was syndicating.”). Up to the amount that “profit” payments return the innocent investor’s initial outlay, these payments are settlements against the defrauded investor’s restitution claim, up to this amount, therefore, there is an exchange of “reasonably equivalent value” for the defrauded in­vestor’s outlay. Amounts above this, however, are merely used to keep the fraud going by giving the false impression that the scheme is a profitable, le­gitimate business. These amounts are not a “rea­sonably equivalent” exchange for the defrauded in­vestor’s initial outlay.

In this case, Kowell never actually possessed an in­terest in a company purchasing account receivables from Malaysian glove manufacturers. The invest­ment strategy promised by Wallenbrock’s officers was a lie to induce Kowell and investors like him to fund Wallenbrock. What Wallenbrock did was return to Kowell his own money, plus money from subsequent “investors,” to persuade Kowell to continue to invest and to secure testimonial evidence from people like Kowell to induce others to invest. Although Kowell was putting real money into Wallenbrock, and was getting what looked like real profits in return, in fact be never received “reasonably equivalent value” for his investment, just cash that was moved around in an elaborate shell game.

V

Kowell argues that even if he is liable to return amounts in excess of his initial outlay, he should be permitted to offset this liability by amounts paid as income taxes on those gains, bank transfer fees, and other expenses. Kowell argues that unless these off­sets arc permitted, he will be forced to pay back more money than he actually netted from his participation in the scheme. He argues that UFTA should not be applied so as to aid other investors in recovering the full amount of their outlay by forcing Kowell to retain less than the full amount of his outlay. Kowell cites no authority to support his position. The cases cited by the Receiver, however, do not guide us to the con­trary conclusion.

In In re Tiger Petroleum Company, the trustee at­tempted to classify certain “investors” who did not actually receive payments for amounts greater than their initial investments liable as net-gain investors under the netting rule through the novel argument that tax benefits those investors received due to par­ticipation in the scheme should be added into the cal­culation of their gains. 319 B.R. 225, 238-39 (Bankr. N.D. Okla. 2004). The bankruptcy court rejected the trustee’s argument because adopting it might lead to inequitable results, and could also require courts to consider even more creative claims as to what “value” investors received. Id. Also, tax benefits were trans­fers of value from the federal government, not from the debtor. Id. In re Tiger Petroleum says nothing about whether an innocent winning investor may offset his liability under UFTA for amounts that have been used in good faith to pay income taxes on his gains.

The Receiver also quotes In re Acequia, Inc. for the proposition that “[a] fraudulent conveyance cannot be offset against or exchanged for a general unsecured claim.” 34 F.3d 800, 817 (9th Cir. 1994) (internal quo­tation and citation omitted). This quote is taken out of context. In In re Acequia, we stated that a fraudu­lent conveyance cannot be offset against a general unsecured claim against the debtor. In other words, under In re Acequia, an investor like Kowell could not offset his liability to the Receiver for amounts in ex­cess of his initial outlay with an alleged claim against Wallenbrock. The principle behind this is apparent: permitting each winning investor to offset his profits by a claim against the debtor would defeat UFTA en­tirely. Id. (“It would defeat the purpose of the Bank­ruptcy Act’s provisions relating to fraudulent trans­fers to allow [creditors] to offset the value of the property thus transferred to them by the amount of their unsecured claim against [the debtor].” (internal quotations and citation omitted) (alterations in origi­nal)). This case says nothing about whether an inno­cent winning investor may seek an offset against his liability to the receiver for amounts paid in good faith as taxes on his gains.

Kowell’s argument does merit consideration. The purpose of UFTA is to permit the receiver to collect those assets that can actually be located and recov­ered in the wake of a Ponzi scheme, and to ratably distribute those assets among all participants, in­cluding the many investors who lost everything. UFTA accomplishes this by requiring good faith par­ticipants to disgorge their gains and permitting them keep the full amount of their initial investment. See Scholes, 56 F.3d at 757-58. Prohibiting good faith in­vestors from claiming offsets for amounts that were paid in good faith as taxes will mean that some inves­tors, like Kowell, will actually not be permitted to re­tain the full amount of their investment. Kowell ar­gues this exceeds the policy goal of UFTA.

Nevertheless, three factors lead us to decline to permit good faith, investors to claim offsets for taxes or other expenses paid in connection with receipt and management of income from a Ponzi scheme. First, as Kowell’s argument suggests, if we permit offsets for taxes, logic suggests we should also permit offsets for bank transfer fees and other fund management fees. There would also be no reason to prohibit offsets for the other countless expenses Kowell has incurred. There is simply no principle by which to limit such offsets; one could argue that every purchase made with the gains from the scheme would not have been made “but for” receipt of that money. If each net win­ner could shield his gains in their entirety in this manner, the purpose of UFTA would be defeated, and the multitude of victims who lost their entire invest­ment would receive no recovery.

Second, even if we could limit permissible offsets to a few areas such as taxes paid, this would introduce complex problems of proof and tracing into each case. This would severely reduce the receiver’s ability to effectively gather what few assets can be located in the wake of a ailed Ponzi scheme. In addition, were we to adopt a tax offset, the amount of the offset would depend on Kowell’s tax bracket. Thus, two Wallenbrock investors, having made identical pay­ments and having received identical returns, might receive different tax offsets because of their other fi­nancial decisions. Third, we cannot discern the equity in permitting an offset here, when any tax paid credit offered to Kowell must come at the expense of other Wallenbrock investors. The Internal Revenue Service is not a party to this suit, and the disappointed inves­tors have no cause of action to recover those monies from the IRS.

We thus decline to start down a path we do not recognize. There is no basis in UFTA for Kowell’s off­set, Accordingly, Rowell is not entitled in this action to offset his liability to the Receiver by the taxes (or other expenses) he paid on his Wallenbrock “profits.” If Kowell believes he overpaid his taxes for the years he received Wallenbrock “profits,” he may wish to pursue his remedies with the IRS.

VI

Ponzi schemes leave no true winners once the scheme collapses—even the winners were defrauded, because their returns were illusory. Those who re­ceive gains from innocent participation in the scheme may be required to disgorge those amounts, long af­ter the money has been spent. Addressing the victims of the original Ponzi scheme, the Supreme Court Commented that “[i]t is a case the circumstances of which call strongly for the principle that equality is equity” Cunningham v. Brown, 265 U.S. 1, 13 (1924). In this case, then, equity compels that Kowell share some of the hardship equally with those who lost their initial investment.

California’s Uniform Fraudulent Transfer Act has treated Kowell fairly. Indeed, Kowell actually bene­fitted from the equitable concerns embodied in UFTA. Kowell “invested” $22,858.92 into the scheme; Wallen­brock made payments to Kowell (including the return of his initial “investment”) totaling $73,290.70. The Receiver’s original demand letter inaccurately informed Kowell that he owed $69,546.70, and tried to pressure him to mail a check for 90 percent of that amount, or $62,592.03, within 20 days or face consequences. Because Kowell did not succumb to these tactics and instead sought protection in federal court, the Receiver was forced to concede that Kowell netted only $50,431.78, Further, the applicable statute of limita­tions limited Kowell’s actual liability to $26,396.10, plus pre judgment interest of $5,159.22, for a total liability of $31,555.32.

Thus, comparing the total he received, $73,290.70, with the amount he must return, $31,555.32, shows that Kowell will be permitted to retain $41,735.38 of the monies Wallenbrock paid him—for a net gain of $18,876.46 on his initial investment of $22,858.92 (cal­culated as $41,735.38 – $22,858.92). This represents a total return of approximately 83 percent on his in­vestment, or, an annualized return, over the period of investment from 1997 to 2001, of approximately 16 percent.

Most of the scheme’s 5,200 net losers are likely to recover only pennies on the dollar of their initial investment.

The judgment is AFFIRMED.
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APPENDIX B

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

————

Case. No CV 04-9702 ER

————

James H. Donell, Receiver for
J.T. Wallenbrock Associates and
Citadel Capital Management Group, Inc.,

Plaintiff,

v.

Robert Kowell,

Defendant.

————

JUDGMENT

————

The motion of James H. Donell, Receiver for J.T. Wallenbrock & Associates and Citadel Capital Man­agement Group, Inc., for summary judgment having been granted, it is hereby ordered and adjudged that judgment is GRANTED in favor of Plaintiff and against Defendant, Robert Kowell in the total sum of $31,555.32, which consists of the principal sum of $26,396.10 and prejudgment interest of $5,159.22.

Costs are to be submitted on a costs bill in accor­dance with Local Rule 54-3.

IT IS SO ORDERED,

IT IS FURTHER ORDERED that the Clerk of the Court shall serve, by United States mail or by telefax or by email, copies of this Order on counsel for the parties in this matter.

Dated:  March 22, 2006

/s/ Edward Rafeedie

Edward Rafeedie

Senior United States District Judge
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APPENDIX C

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

————

Case. No CV 04-9702 ER

————

James H. Donell, Receiver for
J.T. Wallenbrock Associates and
Citadel Capital Management Group, Inc.,

Plaintiff,

v.

Robert Kowell,

Defendant.

————

ORDER GRANTING PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT

————

This matter came before the Court on Plaintiff’s Motion for Summary Judgment. Oral argument was heard on March 20, 2006, at 10 a.m. After a full review of the record, the Court has concluded that Summary Judgment should be granted.

Defendant’s objections to the evidence proffered by Plaintiff in support of the motion for summary judg­ment are OVERRULED. The evidence submitted by Plaintiff is admissible under the Federal Rules of Evidence because the necessary foundation has been laid Fed. R. Evid. 705., Samuel Biggs has been determined to be a quali­fied accounting expert, the Court has determined that Biggs’s calculations regarding the Wallenbrock scheme may be relied upon See SEC Disgorgement Order, 2003, 3:7., and all of the documents and ex­hibits relied upon by Biggs are proper subject matter for an expert to rely upon in forming an opinion See Fed. R. Evid. 703; Carson Harbor Village Ltd. v. Unocal Corp, 270 F.3d 863, 873 (9th Cir. 2001) (holding that an expert may rely upon the type of evidence reasonably relied upon by other experts in the field in forming opinions).. There is no evidence that allowing additional time for discovery would allow Defendant to challenge the ul­timate fact of Plaintiff’s case which is that Defendant received over $50,000 in profit payments from his participation in the Wallenbrock Note Program. Evidence presented by Plaintiff establishes that Defendant invested $22,858,92 and received $73,290.70, for a profit of $50,431.78. Plaintiff is seeking to recover only $26,396.10 be­cause that is the amount received within the statutory period. Defendant’s interrogatory answer, in which he admits having paid taxes on approximately $50,000 in profits, supports this conclusion.

For the reasons stated in open court, the Court finds that Plaintiff’s claims are not barred by the statute of limitations or preempted by federal securi­ties laws and that the Receiver is permitted to sue to avoid fraudulent transfers.

There are no triable issues that Defendant received profit payments totaling $26,396.10 during the statu­tory period. Check No. 1554, for $7,763.56, cleared on December 20, 2000; Check No. 5883, for $9,316.27, cleared on June 19, 2001; Check No. 8423, for $9,316.27, cleared on September 19, 2001. Defendant does not dispute receiving these payments; indeed his interrogatory answers indicate that, although he does not remember the exact amount, he received such payments. Nor is there a triable issue that these profit payments were “fraudulent transfers” under California Civil Code § 3439. See Kirkeby v. Sup’r Court of Orange Cty, 15 Cal. Rptr. 3d 805 (Cal. 2004) (holding that a transfer is fraudulent if made (1) with an actual intent to hinder, delay, or defraud any creditor, or (2) without receiving reasonably equiva­lent value in return, and either (a) was engaged in or was about to engage in a business or transaction for which the debtor’s assets were unreasonably small, or (b) intended to, or reasonably believed, or reasona­bly should have believed, that he or she would incur debts beyond his or her ability to pay as they became due. See also In re Cohen, 1993R 709, 717 (9th Cir. B.A.P. 1996); In re Slatkin, 310 B.R. 740, 74849 (C.D. Cal. 2004).

Therefore, summary judgment in favor of Plaintiff is GRANTED in the amount of $26,396.10 plus pre­judgment interest of $5,159.22.

IT IS SO ORDERED.

IT IS FURTHER ORDERED a that the Clerk of the Court shall serve, by United States mail or by telefax or by email, copies of this Order on counsel for the parties in this matter.

Dated:  March 20, 2006

/s/ Edward Rafeedie

Edward Rafeedie

Senior United States District Judge
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In The


Supreme Court of the United States


————


No. 08-___


————


Robert Kowell,


Petitioner,


v.


James H. Donell, Receiver for
J.T. Wallenbrock & Associates and Citadel
Capital Management Group Inc.,


Respondents.


————


On Appeal to the 
United States Court of Appeals
for the Ninth Circuit

————


PETITION FOR A WRIT OF CERTIORARI


————


CITATION TO OPINIONS AND ORDERS ENTERED IN THE CASE

The published Opinion of the United States Court of Appeals for the Ninth Circuit appears in Appendix A to this Petition.  The order, findings of fact, judg​ment and other related orders of the District Court granting Respondent’s motion for summary judgment appear in Appendices B & C to this Petition.


While not attached as an appendix to the instant Petition, the decision in  SEC v. J.T. Wallenbrock 
& Assoc., 313 F.3d 532, 540 (9th Cir.2002) and 
SEC v. J.T. Wallenbrock & Assoc., 440 F.3d 1109 (9th Cir.2006) are relevant to an analysis of this Petition.


STATEMENT OF JURISDICTIONAL BASIS

Title 28, U.S.C. § 1254, provides in part:


“Cases in the court of appeals may be reviewed by the Supreme Court by the following methods: (1) By writ of certiorari granted upon petition of any party to any civil or criminal case, before or after rendition of judgment or decree [. . .]”


CONSTITUTIONAL OR OTHER
PROVISIONS INVOLVED IN CASE

United States Constitution, Amendment Four​teen, Section 1, in relevant part, states:


“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privi​leges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdic​tion the equal protection of the laws.”


With regard to jurisdiction over claims relating to securities law claims, 15 U.S.C. § 78aa states:


“The district courts of the United States and the United States courts of any Territory or other place subject to the jurisdiction of the United States shall have exclusive jurisdiction of violations of this chapter or the rules and regula​

tions thereunder, and of all suits in equity and actions at law brought to enforce any liability or duty created by this chapter or the rules and regulations thereunder.  Any criminal proceeding may be brought in the district wherein any act or transaction constituting the violation occurred.  Any suit or action to enforce any liability or duty created by this chapter or rules and regulations thereunder, or to enjoin any violation of such chapter or rules and regulations, may be brought in any such district or in the district wherein the defendant is found or is an inhabitant or transacts business, and process in such cases may be served in any other district of which the defendant is an inhabitant or wherever the defendant may be found.  Judgments and decrees so rendered shall be subject to review as pro​vided in sections 1254, 1291, 1292, and 1294 of title 28.  No costs shall be assessed for or against the Commission in any proceeding under this chapter brought by or against it in the Supreme Court or such other courts.”


With respect to ancillary jurisdiction over state claims, 28 U.S.C. § 1367 states:


(a)  Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Consti​tution. Such supplemental jurisdiction shall include claims that involve the joinder or inter​vention of additional parties.


(b)  In any civil action of which the district courts have original jurisdiction founded solely on sec​tion 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to inter​vene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the juris​dictional requirements of section 1332.


(c)  The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if—

(1)  the claim raises a novel or complex issue of State law,


(2)  the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,


(3)  the district court has dismissed all claims over which it has original jurisdiction, or


(4)  in exceptional circumstances, there are other compelling reasons for declining jurisdiction.


(d)  The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer tolling period.


(e)  As used in this section, the term “State” includes the District of Columbia, the Common​wealth of Puerto Rico, and any territory or possession of the United States.


STATEMENT OF THE CASE

This case involves a securities investor and his eld​erly mother who became part of what was known as the “Wallenbrock scheme,” which took in thousands of innocent investors from a number of states across the nation. The fact that Petitioner was “innocent” is not disputed by any party nor the Court of Appeals.  Donell v. Kowell (9th Cir.2008) 533 F.3d 762, at 766, 771 fn.3.


Fairness and a need for investment markets stability demand that any U.S. investor ought to be able to know what uniform statutes of limitation apply to any case that they might bring against an issuer of securities for fraud or other misfeasance.  Conversely, innocent or “good faith” investors also ought to know whether or not they may be held liable for any alleged wrongdoing of the issuer and what limitations period might apply should a receiver be appointed after the issuer is found to have committed fraud.


However, the Ninth Circuit has left innocent inves​tors with uncertainty as to which state laws might be used against them should a disgorgement claim 
be made with respect to previously held securities.  Knowing what one might be held liable for is a fundamental component of Due Process.


This Court’s determination of the issues presented in this case will have long lasting effects on whether, and to what extent, innocent investors might be held liable to other investors through a receiver’s disgorge​ment claims.  Given current market conditions, the floodgates of litigation will be likely opened with respect to the recent bail-outs of Lehman Brothers, AIG, Washington Mutual, and other large companies where management personnel and good faith investors may have received profits from the transfer of shares prior to the recent Wall Street disaster.


The current state of the law in the Ninth Circuit and other circuits is that investors have to guess at which limitations period or federal common law may apply to them should a receiver decide to pursue fraudulent transfer theories of recovery against them in an effort to make whole any investors who may have lost money.  Indeed, the Court of Appeals noted that aspects of the process may be unfair, but proceeded to allow unmitigated damages/disgorge​ment against Petitioner anyway.  Donell v. Kowell, 533 F.3d 762, 779 (9th Cir.2008).


Moreover, the Ninth Circuit apparently does not believe that this Court’s decision in Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350 (1991), was intended to provide the type of uniformity which ensures equal and predictable treatment of all securities investors.  Donell at 775, fn. 6.  Judicial economy as to the foreseeable flood of future investment litigation is also a compelling reason to review the decision below.


This Court’s decision in Lampf was intended to move market participants toward a uniformity of law that would avoid inconsistent applications of limita​tions periods.  With respect to the situation faced by Petitioner and thousands of other investors, there 
is a need for conflict of law preemption in order to maintain market stability and a sense of uniformity of law for both investors and investment firms.


A lack of inconsistency creates Erie Doc​trine and other legal problems of a constitutional dimension. Guahar Naheem, The Application of Federal Common Law to Overcome Conflicting State Laws 
in the Supplemental Disgorgement Proceedings of 
an SEC Appointed Receiver, Seton Hall Circuit Review, Vol. 3, No. 1, pp. 32-70 (2006).  Anthony Michael Sabino, A Statutory Beacon or a Relighted Lampf? The Constitutional Crisis of the New Limit​ary Period for Federal Securities Law Actions, 
28 TULSA L.J. (1992).  Without guidance from this Court, investors face the risk that they may be sued under varying state limitations periods and have to guess at when and whether they will be liable for an investment firm’s past fraud.


Lastly, the lower court opinion creates a quagmire of concern with respect to the measurement of resti​tution or disgorgement of past investment gains.  Specifically, an innocent investor’s past taxes for capital gains may not be refundable, interest may have been paid on monies borrowed to make an investment, and/or legal fees or costs may be incurred in defending against the receiver.  Under the Ninth Circuit’s reasoning, none of these facts matter even if the investor is left upside down on his/her “gains.”  Kowell, 533 F.3d 762, at 776, 778-799.


At a minimum, Due Process and fairness suggest that no receiver ought to be able to recover more than any good faith investor’s actual or true net “profits” from unknowing participation in investments later shown to be tainted with fraud.  There is no known decision, other than the Ninth Circuit’s opinion herein, addressing this issue with respect to disgorgement actions.  This Court’s review is justified because the Ninth Circuit’s novel and unfair decision affects tens of thousands of investors.


ARGUMENT FOR REVIEW

I.
Due Process Requires Uniformity of Law with Respect to Interstate Securities Transactions Where Recovery is Sought Against Innocent Investors Who May Have Made Previous Profits on the Affected Securities

Generally speaking, Due Process fundamentally requires that all persons be on notice of the laws and consequences of any proposed action before they may be held to account civilly or otherwise.  West Covina v. Perkins, 525 U.S. 234 (1999); United States Constitution, amends. V and XIV.  If the Ninth Circuit’s decision is left standing, investors are left to wonder which state laws may be used against them to disgorge perceived gains made on tainted securi​ties.


The basic facts concerning the Wallenbrock scheme were discussed in SEC v. J.T. Wallenbrock, 313 F.3d 532, 540 (9th Cir.2002).  Important to the instant analysis is the fact that the Ninth Circuit ruled that “securities” were indeed involved in the scheme and subject to the applicability of Rule 10(b) of the Securities Exchange Act of 1934.  Id. at 537.


After the investment was discovered to be fraudu​lent, the court-appointed receiver sued or threatened to sue any investor perceived to have made any gains on his/her original investment (whether the profit was real or not).  Id. at 769.  In order to effectuate a recovery against anyone who made money, the District Court’s receiver had unbridled discretion to borrow limitations periods from California through ancillary jurisdiction. Id.

This borrowing of a state statute and its claims limitation period are consistent with finding a rem​edy where federal law is otherwise silent.  American Pipe & Construction Co. v. Utah, 414 U.S. 538, 556 n. 27 (1974); Auto Workers v. Hoosier Cardinal Corp., 383 U.S. 696, 703-705 (1966); Holmberg v. Armbrecht, 327 U.S. 392, 395 (1946).


In fact, this Court has addressed the issue of limi​tations periods and their applicability to securities-related claims on several occasions.  Lampf, supra; Ernst & Ernst v. Hochfelder, 425 U.S. 185, 210-211 fn.29 (1976); Herman & MacLean v. Huddleston, 459 U.S. 375, 384 & fn. 18 (1983).  However, Petitioner is unaware of any Supreme Court case directly address​ing the lack of uniformity as to fraudulent transfers recovery from state to state with respect to securities.  The Courts of Appeal have addressed whether fraudu​lent transfers theories might be applied to securities violations, but they have not addressed inconsisten​cies in state limitations periods or statutory language differences among the different states.  Donell at 533 F.3d 762, at 767.


Lampf was a start to creating uniformity in securities-related litigation standards.  However, while the essential reasoning of the case remains applicable to the present case, Lampf has essentially been abrogated by Congress.  Teumer v. General Motors Corp., 34 F.3d 542, hn. 4 (7th Cir.1994).


While this case does not present with a straight 10b-5 claim by a private litigant against an invest​ment company, the pragmatic issues are similar with respect to recovery by or against a class of innocent persons/shareholders through a receiver or private litigation.


In the present case, California’s Uniform Fraudu​lent Transfers Act (UFTA) was the specific vehicle used to pursue Petitioner through the United States District Court.  It could have just as easily been any other fraudulent transfers statute had Petitioner lived in a different state or territory.  Also, had there been a bankruptcy trustee involved, then a different statute may have applied with differing limitations periods for any disgorgement claim brought against an innocent investor pursuant to 15 U.S.C. §§ 544, 548.


The uncertainty created by the possibility of chang​ing state laws and conflicts with existing federal standards is not in the interest of maintaining a stable marketplace for investors, especially those who may already be leery of investing because of bad decisions made by major institutional investment companies.  See generally, Norris v. Wirtz, 818 F.2d 1329, 1332 (7th Cir.), cert. denied, 484 U.S. 943 (1987) [discussion of the difficulty in evaluating differing state laws and describing inconsistency of state laws as a “tottering parapet of a ramshackle edifice”].


It is also noteworthy that Congress noted the difficulty in creating unresolved contingent liability claims with respect to securities.  More specifically, it was recognized that creating such liabilities may deter persons from seeking to serve on a corporation’s board of directors. 78 Cong.Rec. 8200 (1934)(remarks of Senator Byrnes).  Common sense further dictates that the existence of unknown potential liability for any investor, simply because they happen to invest in what appears to be a legitimate offering, will have a chilling effect on the markets as a whole.


The fact that the potential liability and length of exposure to liability could vary from state to state makes the decision to invest in initial public offerings or private offerings all the more difficult.  Moreover, having a judgment against one for any variant of fraud, including a fraudulent transfer, is not good for innocent investors.  Indeed, Petitioner herein had to be concerned about his high security clearance with the defense industry because of the actions against him by the court appointed receiver.


This Court has pointed out that, where operation of state limitations periods would frustrate the pur​poses of federal law, the United States will look to its own laws for a more suitable and fair limitations period.  Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, et al, 501 U.S. 350, 355-356 (1991).

II.
In Order to Preserve Judicial Economy and Predictability, State Fraudulent Transfers Laws Should be Preempted by a Uniform Period of Limitations for Recovery Claims by a Receiver

Petitioner claims that state law action ought to be preempted or otherwise prohibited by federal statu​tory and common law governing acts relating to “securities transactions.”  See generally, Livid Hold​ings Ltd., v. Salomon Smith Barney, Inc., 416 F.3d 940, 946 (9th Cir.2005) [holding that federal law applies to 10-b5 violations and a one-year statute of limitations applies]; Harrison v. Dean Witter Reynolds 79 F.3d 609 (7th Cir.1996) [1-3 year statute of limita​tions].


“Federal preemption may be implied through “con​flict preemption,” when a state law actually conflicts with, or poses an obstacle to the accomplishment of the purposes of, a federal law, or “field preemption,” when a federal law so thoroughly occupies a legisla​tive field that there is no room for state action in that area” Donell, 533 F.3d 762, at 775, citing Montalvo v. Spirit Airlines, 508 F.3d 464, 470 (9th Cir.2007).


While Respondents strenuously claim that they may simply “borrow” state statutes to impose liability on investors, Petitioner contends that uniformity of law makes fundamental sense since investments securities are particularly attractive as a part of a retirement plan, regular investment plan, and the need for long-term stability is particularly important. Given that securities are covered by the Securities Exchange of Act of 1934 and have been determined by this Court and others to be subject to federal regulation, a uniform set of laws governing invest​ment relations ought to be established. Indeed, uniformity of law is consistent with accomplishing the recognized purposes of weeding out fraud and protecting innocent investors.  See generally, Bateman Eichler, Hill Richards, Inc. v. Berner, 472 U.S. 299, 310 (1985)[discussing private actions as a way to enforce the purposes of securities regulations].


In light of the common sense aspects of investing, it follows that having a uniform and shorter limitations period is consistent with good public policy.  That is, investors should not be left wondering for four or more years about their potential liability after a bad investment (even if the good faith investor made money). 


III.
 The Measure of Disgorgement/ Restitution Ought to Be Uniform Against Interstate Securities Investors

The Ninth Circuit provides no authority or guid​ance in concluding that absolutely no offsets for costs of acquiring or holding investments ought to be allowed in assessing disgorgement amounts.  More​over, the Court also indicated that neither side could provide any existing common law guidance on this important issue.  Donell, 533 U.S. 762, at 778-779.


In California, the entire purpose of the Uniform Fraudulent Transfers Act is to prevent debtors from placing their property beyond the reach of their creditors.  Specifically, it is further intended to prevent the transfer of valuable assets of the debtor without an exchange of fair value.  Borgfeldt v. Curry 25 Cal.App. 624, 144 P. 976 (1914); Chichester v. Mason, 43 Cal.App.2d 577, 111 P.2d 362 (1941).


It is critical to note that how one goes about assess​ing reasonable value is dependent on how liability operates under the UFTA.  Specifically, liability under the UFTA presupposes a creditor, debtor/ transferor, and transferee to work properly and within its intended meaning.  Donell at 533 F.3d 762, 774-775.


In such cases, the receiver is legally indistinguish​able from the debtor (as receiver stepping in as a successor operator of the debtor business), and the investor transferee is also a creditor of the alleged debtor.  UFTA, on its very face, does not cover this situation.  Donell, 533 F.3d 762, at 774-775 [acknowl​edging that all investors affected by fraud are coex​isting tort-creditors]. Again, imposing liability under such conditions also creates unpredictability for investors and co-creditors who are involved in securi​ties investments.


Failing to offset any taxes paid, other actual con​sideration given, and interest paid by an investor is inequitable.


The intent behind the Fraudulent Transfers Act, or other enforcement mechanisms, is simply not fulfilled by requiring the investor to pay back more money than he/she actually netted.  Compare California Civil Code §§ 3439.04(a), 3439.04(b) to Wallenbrock, supra at 313 F.3d 536 [defining investor as someone having a secured interest for which money was paid - including those who invested in Wallenbrock].  More​over, conceptual problems presented by federal common law and state statutory law underscores the fact that, for purposes of conflict or field preemption, California law has not supplemented nor clearly defined itself in light of existing federal securities laws.  Montalvo, supra at 508 F.3d 470-471.


As such, the Ninth Circuit opinion leaves the in​vestment community to wonder about what they might be held liable for in the event that investments go bad.  This is an issue that affects Due Process just as much as the needs for a predictable limitations period and consistent enforcement mechanisms.  Re​view is necessary to provide the constitutional solace to which all institutional and private investors are entitled.


CONCLUSION

It is respectfully requested that the Court grant the instant Petition.


Respectfully submitted,

Richard D. Ackerman *


Ackerman, Cowles & Associates


29975 Technology Drive


Suite 101


Murrieta, CA  92563


(951) 308-6454

* Counsel of Record                   Attorney for Petitioner


September 29, 2008


No. 08-___



In The


Supreme Court of the United States


————


Robert Kowell,


Petitioner,


v.


James H. Donell, Receiver for
J.T. Wallenbrock & Associates and Citadel
Capital Management Group Inc.,


Respondents.


————


On Appeal to the
United States Court of Appeals
for the Ninth Circuit

————


PETITION FOR A WRIT OF CERTIORARI

————


Richard D. Ackerman *


Ackerman, Cowles & Associates

29975 Technology Drive

Suite 101


Murrieta, CA  92563

(951) 308-6454

* Counsel of Record                      Attorney for Petitioner


September 29, 2008

Wilson-Epes Printing Co., Inc.   –   (202) 789-0096   –   Washington, D. C. 20002




 SEQ CHAPTER \h \r 1QUESTIONS PRESENTED FOR REVIEW


1. Does Due Process require a uniform claim limita​tions period with respect to any actions by a United States District Court receiver to disgorge gains/profits made on interstate securities by an innocent investor?


2. Should varying state laws concerning fraudulent transfers be preempted by federal securities laws in order to provide for a predictable and  uniform limitations period which treats innocent inves​tors and creditors equally for purposes of recovery?  Otherwise stated, should this Court’s reasoning in Lampf, Pleva, Lipkind, Prupis, & Petigrow v. Gilbertson, 501 U.S. 350 (1991) be extended to cover all interstate securities trans​actions, including Ponzi schemes, covered by Rule 10(b) of the Securities Exchange Act of 1934?


3. In calculating disgorgement of ‘profits’/damages in a Ponzi scheme, is an innocent investor enti​tled to offsets for any acquisition, administrative, or holding costs associated with the securities (i.e., taxes paid on ‘profits,’ legal fees, interest on capitalization loans)?

 SEQ CHAPTER \h \r 1LIST OF ALL PARTIES


The Petitioner is Robert Kowell.


The complete list of the Respondents is as follows:  James H. Donell, Receiver for J.T. Wallenbrock & Associates and Citadel Capital Management Group, Inc.
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