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Attorneys for Plaintiffs

FILED
fer2d 5 28 Pl ‘09

-~ T

DISTRICT COURT

CLARK COUNTY, NEVADA

DONALD L. BAILE, Individually as Spouse
and Heir and as Special Administrator of the
Estate of BARBARA ANN BAILE, Deceased;
and DEBRA BAILE, Individually as Daughter
and Heir of BARBARA ANN BAILE,

Plaintiffs,
Vs.

KEVIN RAY BUCKWALTER, M.D.;KEVIN
BUCKWALTER, M.D., LTD., a Nevada
Corporation; and DOES 1-10, inclusive,

Defendants.

[
AS887738
Arbitration Exemption Requested:

Medical Negligence Pursuant to
NRS 41.A et seq

Case No.:

Dept. No.:

COMPLAINT

Plaintiffs, DONALD L. BAILE, Individually, and as Special Administrator for the Estate of

BARBARA ANN BAILE, deceased, and DEBRA BAILE, Individually as Heir of BARBARA

ANN BAILE, by and through their attorneys, Peter C. Wetherall, Esq., of White & Wetherall, LLP,
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and Kay L. Van Wey, Esq., of Van Wey & Johnson, LLP, hereby aver and allege in support of their
Complaint against Defendants as follows:

JURISDICTION AND VENUE
1. At all relevant times, Plaintiff Donald L. Baile (Don Baile) was an adult, competent

resident of Clark County, Nevada, and the legal spouse of Decedent Barbara Baile. He sues in his
individual capacity as an heir, and as Special Administrator for the Estate of Barbara Baile
(apboiniment pending).

2. At all relevant times, Plaintiff Debra Baile (Debra Baile) was an adult, competent
resident of Clark County, Nevada, and the natural daughter of Decedent Barbara Baile. She sues in
her individual capacity as an heir of Barbara Baile. |

3. At all relevant times, Defendant Kevin Ray Buckwalter, M.D. (Buckwalter) was a
Nevada-licensed provider of health care as defined by NRS 41A.013 and NRS 41A.017, who
conducted business as Kevin Buckwalter, M.D., Ltd., practiced medicine in Clark County, Nevada,
and held himself out as a competent physician. Kevin Buckwalter, M.D., Ltd. is a domestic
professional corporation incorporated in the State of Nevada.

4. At all relevant times, Defendant DOES 1-10 were persons, corporations,
partnerships, physicians, nurses, or health insurance entities whose negligence (and/or medical
malpractice) contributed to causing injury and suffering to Plaintiffs’ Decedent, by acquiescing or
participating in the tortious acts described herein with constructive or actual knowledge of the harm
being done to Plaintiffs’ Decedent, by aiding and abetting Dr. Buckwalter’s improper prescribing to
Plaintiffs’ Decedent, by negligently filling Dr. Buckwalter’s prescriptions for Plaintiffs’ Decedent,
by negligently directing Plaintiffs’ Decedent to treat with Dr. Buckwalter as a condition of payment

of health insurance benefits, or whose relationship to the other Defendants makes them liable under
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an agency or respondeat superior theory, but whose identities are as yet unknown. Plaintiffs shall
seek leave to amend the Complaint upon identification of said DOES 1 - 10.

5. Each and every act which gives rise to this Complaint occurred in Clark County,

Nevada.

STATEMENT OF FACTS
6. Barbara Baile began seeing Kevin Ray Buckwalter, M.D. on April 13, 2004 with a

chief complaint of “pinched nerves,” and pain in her hips and back. Dr. Buckwalter began treating
her complaints with narcotic medications, including, but not limited to: Ativan, Fentanyl patches,
Valium, Lortab, Restoril, Percocet, and Tylenol with Codeine #4. Many of these drugs are known to
cause physical and psychological dependence and constipation. Mrs. Baile frequently complained
to Dr. Buckwalter about abdominal pain and constipation, but her complaints were not addressed.
Despite her complaints and despite the known potential for constipation associated with some of the
drugs he was prescribing, Dr. Buckwalter did not diagnose or treat her condition, but simply
continued prescribing drugs to Barbara Baile. Dr. Buckwalter continued prescribing the drugs,
knowing they would likely worsen her abdominal pain and constipation.

7. Over the course of Barbara Baile’s treatment with Dr. Buckwalter, she became
physically and psychologically dependent upon the narcotics. Barbara sought help to detoxify from
the drugs Dr. Buckwalter had been prescribing. On February 10, 2008, she entered a treatment
facility. Unfortunately, before her rehabilitation could get under way, her bowels ruptured and she
was rushed to the hospital. The doctors caring for Barbara Baile performed multiple surgeries and
valiantly tried to save her life. However, the ruptured bowel caused fecal material to pour out into
her abdominal cavity, which resulted in her becoming septic. The doctors tried to repair the damage
that had been done to her bladder and small bowel and were required to leave her abdomen open in

order to promote healing. She became dependent upon a ventilator to breathe and went into acute
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renal failure. Barbara fought long and hard during her lengthy hospitalization, but her body
deteriorated and she succumbed to the illnesses on April 27, 2008.

8. The tragic circumstances leading to Baibara Baile’s death were part of a pattern and
practice of Dr. Buckwalter which involved the unnecessary and inappropriate prescription of
controlled substances.

9. Dr. Buckwalter described his medical practice as basically that of common diseases,
ranging from diabetes to the common cold, flus, and small injuries. Despite having no known
training or experience in the medical specialty of pain management, Dr. Buckwalter treated
numerous patients, including Barbara Baile with large quantities and combinations of controlled
substances. In many cases, Dr. Buckwalter did not adequately assess the patient’s legitimate medical
need for the controlled substance, the potential toxic interaction of the drugs he prescribed or the
effect of the long term prescription of the controlled substances on the patient. Tragically, several of
Dr. Buckwalter’s patients unintentionally overdosed and died as a result of his reckless provision of
the potentially lethal drugs.

10.  Dr. Buckwalter routinely failed to maintain adequate medical records of his patients
and willfully destroyed and altered the scant medical records he did maintain, thereby concealing his
negligence from his patients and those who might endeavor to stop his dangerous prescribing
practices. By way of example, Dr. Buckwalter’s practice was to not keep a record the individual
prescriptions he wrote for his patients, because according to him, he had a routine about the amount
of medications that he wrote.

11.  Dr. Buckwalter contributed to the growing epidemic of prescription drug abuse in
this country. Dr. Buckwalter knew that many of the patients who he provided controlled substances
to were suffering from emotional problems, prior or ongoing addiction problems, and in some cases

that they lacked the judgment to make decisions about what was in their own best interest. These
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patients relied on Dr. Buckwalter to uphold his Hippocratic oath of “Physician Do No Harm.” In
sum, they trusted him. Rather than trying to heal his patients, Dr. Buckwalter became little more
than a drug dealer in a white lab coat.

FIRST CAUSE OF ACTION

MEDICAL NEGLIGENCE/WRONGFUL DEATH AGAINST DEFENDANTS KEVIN RAY
BUCKWALTER, M.D. and KEVIN BUCKWALTER, M.D., LTD.

12.  Plaintiffs repeat, re-allege and hereby incorporate each and every allegation
contained in the previous paragraphs as though fully set forth herein.

13. A physician/patient relationship was formed between Barbara Baile, deceased, and
Defendants Kevin Buckwalter, M.D., Individually and d/b/a Kevin Buckwalter, M.D., Ltd., by
virtue of medical treatment rendered to Barbara Baile. It was the duty of Defendant Buckwalter to
exercise that degree of care and skill in providing medical care to Barbara Baile as is ordinarily
exercised by reasonably skilled practitioners of the medical arts and sciences under the same or
similar circumstances. Defendant Buckwalter negligently and carelessly committed one or more
wrongful acts and omissions. Plaintiffs would show that at the times and on the occasions
complained of, Defendant Buckwalter was negligent, and such negligence proximately caused
damages and injuries to Decedent, Barbara Baile in the following particulars:

A. Failing to properly evaluate, assess, diagnose and treat Decedent Barbara
Baile’s individual medical conditions;

Prescribing unnecessary or inappropriate medications;
Failing to keep adequate records of the medications prescribed;

Prescribing controlled substances without a valid medical purpose;

S S

Failing to provide critical information about the risks and hazards inherent in
the prescriptions, which could have influenced a reasonable person in making
a decision about whether to take such medication(s);

F. Failing to adequately assess and treat Barbara Baile’s complaints of
constipation and abdominal pain;

5
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G. Failing to appropriately treat the signs and symptoms of Barbara Baile
associated with the risks and hazards of taking the prescription drugs;

H. Failing to act as a reasonable and prudent physician would have under the
same or similar circumstances; and

L Failing to comply with the applicable standard of care as it related to his care
and treatment of Barbara Baile.

14.  Each of these acts and omissions, singularly or in combination with others, constitute
negligence which proximately caused the occurrences made the basis of Plaintiffs’ wrongful death
action and the injuries and démages to Barbara Baile.

15. At all relevant times, Dr. Buckwalter owed a duty of reasonable and prudent care to
Barbara Baile. That duty included, but was not limited to addressing all urgent and potentially life
threatening conditions at the time Barbara presented with the symptoms and complaints.

16.  As confirmed by the Declaration of Plaintiffs’ expert, Andrea M. Trescot, M.D., .
attached as Exhibit 1 hereto (incorporated by reference as though fully set forth herein), Defendant
Buckwalter, breached the requisite standard of care by failing to take an adequate history, failing to
keep adequate records of the medications prescribed, failing to acknowledge and properly treat Mrs.
Baile’s complaints of chronic abdominal pain, failing to perform an adequate physical exam, failing
to monitor the effects of the medications prescribed, and failing to tailor the medications for the
individual patient, all in violation of the reasonable standard of care.

17. It was highly foreseeable that the prescription of a massive amount of opiates to Mrs.
Baile could lead to'chronic severe constipation and that failing to diagnose and treat Barbara Baile’s
constipation could lead to bowel rupture and death. Dr. Buckwalter’s acts and omissions were a
blatant disregard for the safety of his patient. Had Dr. Buckwalter followed the standard of care set
out ab'ove, in all medical probability Barbara Baile would not have died.

18.  Upon information and belief Dr. Buckwalter has concealed his acts and omissions

through failing to maintain accurate and complete medical records relating to prescribing controlled

6
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substances for his patients, making incomplete notations in the patient’s medical records regarding
their care and treatment, and alteration of patient records.

19.  Further, Dr. Buckwalter's prescribing of controlled substances deviated from the
guidelines set forth in the Model Guidelines for the Use of Controlled Substances for the Treatment
of Pain. Dr. Buckwalter violated NAC 630.040, which defines malpractice as “the failure of a
physician, in treating a patient, to use the reasonable care, skill, or 'knowledge ordinarily used under
similar circumstances.” Dr. Buckwalter violated 630.3062(1), the “failure to maintain timely,
legible, accurate and complete medical records relating to the diagnosis, treatment and care of a
patient.” Upon information and belief Dr. Buckwalter Violated NAC 630.230(1)(1), which is to
“engage in the practice of writing prescriptions for controlled substances to treat acute pain or
chronic pain in a manner that deviates from the guidelines set forth in the Model Guidelines for the
Use of Controlled Substances for the Treatment of Pain.”

20. As a direct and proximate result of Defendant Buckwalter’s medical
negligence/malpractice as herein alleged, Barbara Baile was caused to incur severe and irreparable
pain, injury, and prolonged suffering, resulting in her past medical expenses, conscious pain and
suffering, loss of quality of life, and subsequent death.

21.  Plaintiffs Donald L. Baile and Debra Baile are entitled as heirs of Decedent Barbara
Ann Baile to the following damages: mental anguish damages for their grief and sorrow,
companionship, society, comfort and consortium of the decedent in an amount in excess of
$10,000.00 each.

22.  Plaintiff Donald L. Baile, in his capacity as Special Administrator for the Estate of
Barbara Ann Baile, is entitled to the following damages: medical expenses which the decedent

incurred or sustained before her death, funeral and burial expenses; and any penalties, including, but
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not limited to, exemplary or punitive damages, that the decedent would have recovered if she had

lived, in an amount in excess of $10,000.00.

SECOND CAUSE OF ACTION
DECEPTIVE TRADE PRACTICE - PER NRS 598/NRS 41.600

23.  Plaintiffs repeat, re-allege and hereby incorporate each and every allegation
contained in the previous paragraphs as though fully set forth herein.

24. At all relevant times, Defendant Kevin Buckwalter, M.D. owned and operated a
medical clinic and purported to provide general medical care to his patients. Dr. Buckwalter held
himself out to the public as being dedicated to patient needs, providing proper medical care, and
being one of the area’s top family doctors with award winning attention to family care. Further, Dr.
Buckwalter attributed his self proclaimed success to his commitment to proper health care and real
world experience in providing the best health care possible for his patients. Dr. Buckwalter’s
patterns and practices regarding the actual medical care (and lack therof) provided to his patients did
not remotely correlate with the practices and reputation he purported to maintain.

25.  Upon information and belief Defendant Buckwalter routinely engaged in the practice
of writing prescriptions for controlled substances to patients without properly performing physical
examinations of the patients, without obtaining a complete patient medical history, without
maintaining accurate and complete medical records pertaining to his patient’s complaints, diagnosis,
treatment, and/or prescribing of controlled substances to his patients. Further, Dr. Buckwalter
routinely failed to properly monitor the amounts prescribed and/or use of controlled substances l_)y
his patients. The foregoing acts of Defendant in knowingly engaging in practices and procedures at
his medical clinic which involved the prescribing of controlled substances to patients who did not
possess a legitimate medical need for the substances and prescribing excessive doses of narcotics,

and which created a foreseeable risk of overdose, life threatening medical risks and hazards, and/or
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death constitute malpractice, fraudulent concealment, and violations of the Deceptive Trade
Practices Act. Eventually, as a result Defendant Buckwalter’s habitual substandard practices and
procedures, the Nevada State Board of Medical Examiners and Nevada State Board of Pharmacy
suspended the controlled substances privileges and controlled substances registration of Defendant
Buckwalter.

26. The foregoing acts of Defendant Buckwalter constitute violations of Nevada’s
Deceptive Trade Practices Act, as codified in NRS Chapter 598, in that Defendants:

A Knowingly made a false representation as to the characteristics, ingredients,
uses, benefits, alterations or quantities of goods or services for sale or lease
[NRS 598.0915(5)];

B. Represented that goods or services for sale or lease were of a particular
standard, quality or grade, or that such goods were of a particular style or
model, where they knew or should have known that they were of another
standard, quality, grade, style or model [NRS 598.0915(7)];

C. Knowingly made other false representations in a transaction affecting
Plaintiff Barbara Baile [NRS 598.0915(15)];

D. Failed to disclose a material fact in connection with the sale or lease of goods
or services [NRS 598.0923(2)].

27.  As a direct and proximate result of Defendant’s violation of Nevada’s Deceptive
Trade Practices Act as herein alleged, Plaintiffs’s Decedent suffered injury and death resulting in
damages to her heirs and estate in an amount in excess of $10,000.00 each.

28.  Plaintiff Don Baile is over 60 years of age, and therefore entitled to all the rights and
remedies set forth in NRS 41.600 and NRS 598.0977.

29.  Defendants’ acts as described herein constitute oppression, fraud or malice (express
or implied) as those terms are defined in NRS 42.005, warranting the imposition of punitive
damages upon them as permitted under NRS 598.0977, for the sake of example and by way of

punishing the Defendant.
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30. It has been necessary for Plaintiffs to retain the services of counsel to represent them
in the above-entitled action and they should be awarded reasonable attorney’s fees and costs
incurred herein.

WHEREFORE, Plaintiffs pray for relief from this Court in the form of a Judgment in their

favor and against Defendants, and each of them, for damages as follows:

1. For general and special damages in an amount in excess of $10,000.00;
2. For punitive damages in an amount to be determined;
3. For costs of suit and reasonable attorney’s fees; and

/11
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4. For such other and further relief as the Court may deem just and equitable under the

circumstances.

DATED this ﬁ\x day of April, 2009.
WHITE & WETHERALL, LLP

by D&Q . \,Ju,{/
Peter C. Wetherall, Esq.
Nevada Bar No. 4414
WHITE & WETHERALL, LLP
9345 West Sunset Road, Suite 100
Las Vegas, NV 89148
Ph. (702) 838-8500
Fax (702) 837-5081
pwetherall@whiteandwetherall.com

VAN WEY & JOHNSON, L.L.P.
Kay L. Van Wey
Texas Bar No. 20461950
3100 Monticello Avenue, Suite 500
Dallas, Texas 75205
(214) 265-7600 Phone
(214) 265-7626 Facsimile
kvanwey@vanweyjohnson.com

Attorneys for PLAINTIFFS

DONALD L. BAILE, Individually as Spouse
and Heir, and as Special Administrator for the
Estate of BARBARA ANN BAILE, and
DEBRA BAILE, Individually as Daughter and
Heir of BARBARA ANN BAILE
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Andrea M. Trescot, MD
3210 Fulyman Ave B
Seattle, WA 98102
206 660-4596
amtS7@aol.com

April 13, 2009
DECLARATION OF AND TRESCOT P, 045

MynamnlsAndreaMTrescot,MD Iamnlwensedphysician. Iamcurrcntlya
- professor at the University of Washington School of Medicine in Seattle, Washington,

My area of medical specialty i3 pain management. In light of my backpround, training
and experience, I am qualified to rendex the opinions set forth in this declaration. ‘

Ihnwbeenaskedwmmewﬂxemseofnarmemlcandmmmthem '
provided to Ms, Baile by Dr. Kevin /Buckwaltet, I have been asked to provide my

B .opmonsregtrdingthenpphmblesmdmﬂofcare,anyvxohnonsofﬂlamndmofeare.

; - mnd sty infurios aod daages proximately resuting therefrom.

' Iamovertheageofwycusandmmpemtmmakethismclmm All
matters stated herein are within my personal knowledge and axe true and correct, and if

- called upon to testify as & witness, I could and wonld do so competently undex gath.

o 'Amandeouectcopyofmyc.v.'inthchedtoﬂﬁsrcport. A summary of my
- professional qualifications follows. My undergraduate training was completed in 1978 at

" .. The University of Florida, 1was awarded an M.D. degree by The Medical University of

South, Carolina in 1983. Thereafter, I completed an internship and residency in . -
anesthmologatﬂ:eralepmmBeﬂ:esda,Marylmd.IanGIcompleteda

- ., fellowship in pedistric anmﬁ:wologyat Children’s Hospital National Medical Center,

- Fi'oml983ﬂmmgh19911v}manacuvedmyLLCmnmamhtmﬂmUmwd :
" States Navy. Ihnveﬂxcfollowmgceruﬁmhms DxplomawAmmcauBoardof

- Anesthesiology, Special Qualification in Critical Care; Special Qualification in Pain -
'Management; Diplomate Amarican Acidemy of Pain Managoment; Diplomate American .
Board of Pain Medicine; Fellow Inferventional Pain Practice (Wotld Jostitute of Pain);
Diplomate, American Board of Interventional Pain Physicians, Competency certification -
mcanﬁoﬂedsubmcemamgemenLCompeMcywhﬁcnthcodlng,compﬁame,
and practicc management. .

My professional affiliation history is listed below.

Faculty Positions Held (2007-2009)
4/07-7/08  Director, Pain Fellowship, anesthesia
University of Florida, Gainesville, FL
4/07~11/08 Associate professot, Department of Anesthesia
Unimity of Florida, Gainesville, FL

-1



12/08-present Professor, DepamnentofAnesﬂwsiaandPain Med:cmu
University of Washington, Seattle, WA

3/09-present  Director, Pain Fellowship, dnesthesia -
University of,Washingtot_l, Seaitle, WA -

Positions Held (1987-2007)
1/87 - 1/01 Stnﬁ'mmesmlogtst,Dneoeramclhnc,DimcerCU |

Naval Hospital, Jacksonville, FL
1/91 —12/91 Director, pain clinic, Whme-Wilson Medwalcm
Ft.WaltonBeach,FL
- 12./_91-219?4 Owner,thFloﬂdaPamInshmte
YRS .- . Gulf Breeze, FL o
- 3/94~9/96 Partner, Bluelhdgel’mﬁlnsﬁmte
. Staunton, VA
9/96 787  Joint venture, PamlnsnmteofNorﬂleastFlondn
. Orange Park, FL
'7/97 —4/07 Owner, The Pain Center
Orangerk.FL

Teaching Re ihilities: R
4/07-— 10/08 Director, Pain Fellowshlp, anesthesia -
) Unidversity of Flosida, Gainesville, FL
- 12/08-present Professor, Dept of Anesthcsia and Pain Medicine
. University of Washington. Seattle, WA
3/09 -prcsent Director, Pajn Fellowship, anesthesia and Pain Medicine
University og Washington, Sentﬂe, WA ,

Spemal National Ruponsibtlﬂm )
6/07 - 6/08  President, Amarim Soclety of Intc.wenhonnl Pain Physicians

6/06 6107 President-elegt, Amencnn Someny of Intaventional Pein -
Physicians

6/05 —6/06 Execuﬁvc Vice Pramdent, American Society of Interventional

N Pain Physicians

11/99 ~ 11/01 Treasurer, Ametican Society of Interventional anPhysicians
Inaugural officer

11/01-6/07 Board of Directors, American Society of Interventianal Pam _
Physicians -

8/03 - present Exarniner, World Institute of Pain

I have published or co-published over three dozen articles on medical subjects
ranging in topic from management of.chronic pain to diagnostic spinal endoscopy. The
prhnaryfocusofmymndlmlpmctmehasbeenasamcamher,chmman,mdmstmmln
pain management. Iamhcensedmﬂxestatesofl’loudnmdwuhmgtontopmcﬁce
medicinie. I have an active medical pqmtlce and have been practicing contimnously since

1983, Myhcensetopracﬁcemadmmehasmvcrbem mspendedravokedotmodlﬁed. 1
have voluntarily given up my active inedical licenses in states in which I no longer
practice, Ihnvelecun‘edandmstmoﬁed medmalstudcuts, residents, and physiciang on a

::‘ 2



multitude of obmsim:s., both nntmnall;r and internationally, regarding pain management '
. and related topics. ) o

: As a result of miy training, ediication, and over two decades of experience as a
' pangmMSpdetIhavebmmknowhdgeabhmgardEgﬂmsmMofcm
for physicians dealing with patients who present with complaints similar to those of Ms,
Baile. I am aware of the applicable standards for evaluating, asscssing, diagnosing, and
.mﬂngpmmmhkeMs.Baichhopresenttonchmnseekmgmedmaladvicemd
| treatment for “pinched nerves,” The opinions that T express in this report are based upon
reagonable medical probability. The standard of care for a physician in this setting is a
national standard and does not deviate from region to region within the United States.
The standard of care for physicians dealing with patients in'pain, such as Dr. Buckwalter,
do not differ between boanj-certified and non-board-certified physicians, or their atea of
. specialization. Any physician of any specialty who préscribes camtrolled substances
needs to adhere to the same standard of care to minimize the danger to pafients and

. provide competent medical care.

‘ -A]Iphymms,regatdlessufthwspemhzedmmwgorpmuculm'ﬁeldof'
pracneemrequiredinbet’mmmwxﬂimekmwnsideemcuofﬂle drugs they -
prescribe. In addition, all physicians, regardless of their specialized training mpartwular
field of practice are required to be able to adequately assess a patient who may
expmnmgamdeeﬁectofﬂlemedl&ﬁnnﬂmyhnvcpresaibedmdmmﬂmmde '
-° effect or refer the patient to a specialist who is qualificd to treat the side effect. In
. particular, when preseribing larpe amaints of opioids, any physician, regardless of their -
area of practice i8 roquired by the staiitiard: of care to'be aware that oploids can and do
cause constipation, which is sometimes severe and carmot be relieved by over the counter
remedies, In such cases, amy practitioner, regardless of their: training or area of

' specialization is required to agsess and adequately treat a patient for whom they presaribe

. opioids for constipation. The standard of care in prescribing conttolled substances is
trested universally in medical texts, journals, and anthoritative treatiscs, The standard of
carealsomqmmanyphymmmwhOpmbenmonedmbsmambefamﬂiatmth
the manufectrer’s instractions and to heed thejr warnings.

The materials that 1 have reviewed in connection with this case are the kinds of

~ material customanily relied upon and utilized by physicians in amiving st medical
opinions. In conjunction with this ease 1 havc reviewed the following medical records

" and information: :

1. Dr. Buckwalter’s medical records on Ms, Baile
2. Pharmacy records 2005-2008 -

3. Hospital records University Medical Center

4. Hospital records St. Rose Dommman Hospital

-



I have been provided with the following definitions:

NRS 41A.009 “Medical malpractice” defined. “Medical malpractice”™ means the
failure of a physician, hospital or employee of a hospital, in rendering services, to use the
reasonable care, skill or knowledge ordinarily used under similar circumstances.

“Proximate Cause:” Aprmdmatecanseofinjury,M]oss,orhnﬂnisa
cause which, in patural and continuous sequenice, produces the injury, damage, loss, or
harm, and without which the injury, damage,loss,orharm.woﬂdnothweoewmd.

" Nev.JLA4.04.

' "Isgalmese,Dm A legal cause of imjury, damage, logs, or harm is a
. cause which is a substantial factor in-bringing about the injory, damage loss, or harm.
Nev.JL4.04A.

Abnefsunnnnryofpermentfactsasweuasaohronologyofmntsmasfoﬂm

g Ms, Baile presented to Dr. Buckwalters office ou 4/13/04, with complaints of
_ “pinched merves.” Dr. Buckwalter's handwriting is often illegible, but on that initial
vigit, he wrote on the side and the botfom of the initial intake form (because there ‘was
. mowhere on his form to record this information) that she was a smoker, and an MRI
. [illegible] was within normal limits. He listed 2 doctors’ names, “mylegious ~~WNL”,
and anpther doctor’s name followed by “pain management.” His impression was “HTN,

. ahronc hack pain, sciatica, [illegible] B/L, GERD.” His plan was “s/p cervical epidural

X 4 shots” [which apparently should have been part of the assessment, since she bad

almdy nndergone these injections], [illegible] 25mg ghs, valium 10mg qhs, and
- apparently Lorcet 10 g4-6 hrs [the first letters are “Lo”; the rest is illegible without an

" apparent “b" for Lortab]. 'l‘hereisnoreoordingoftheamountpreson“ocdorwhatﬂm ‘

C long-term plsn might be.

In Dr. Buckwﬂm’smmdsmmmesofﬂlemmdsﬁovaancedPamCm
' dated 10/20/03 and 11/17/03, describing cervical stenosis as the diagnosis, and
. prescribing the cervical epidurals as well as Lortab 7.5mg 1-2 g 4-6hrs #120 on 10/20/03
. and 11/17/03. Also in Dr. Buckvaltqrsmordsarewpmoﬂabworkorderedbybr
" Falvo, drawn 12/04/04. It is unclear ss to when Dr. Buckwalter received thesc records,
- or whether he even looked at them, though they are appropriately dated and reviewed by
- Dr. Falvo. At that time, Dr. Falvo notéd that she was hypothyroid ard had an clevated
. sedimentation rate (indicative of an inflammatory condition), andincmlsedherSynthrmd
as well as ordered further autoimmune testing.

' 'I'heucxtrcoordthatlhavcﬁanr. Buckwalter is dated 4/29/05, more than a .
year later. She was seen for a “check up”, baving recently undergone a left hip

replacement. There was no abdominal exam recorded. His plan was illegible, but
pharmacy records show that she received #120 Hydrocodone 7.5/500 from Dir
Buckwalter om 3/17/05 (almost a 'year afier be last saw her), as well as #120
Hydrocodone 7.5/500 from Dr Robert Tait on 4/7/05 and 4/23/05, #10 Duragesic 25meg



" patches from Dr. JM. Kittleson on 4/15/05 aud Lorazepam #60 from Dr. Peprah. Dr.

Bunkwalteralsoﬁlled#%szepamlOmgonS/Z/Os
" On 6/16/05, the patient saw Dr. Buckwalter for a “BP check™; atthattimc, she

 was still Teceiving Hydmcodone from Dr. Tait (#120 on 6/06/06, 6/30/05, and 7/19/05),

but she obtained Duragesic (Fentanyl) 25meg from Dr. Buckwahr.r on 6/17/05. She

apparently was given a prescription at that time for blood work (though it was not in his
note). There was no abdominal exam recorded, She saw Dr. Buckwalter again on
6/29/05 to0 “go over labwork™; at this time his assessment included “abd pain” and
ancnuaasweﬂasapre-opasmsmmt,andhesmmdhammagnmiumdm(a

- wtharﬂclaxahvc)nndmderedanabdominalsenesaswellaslabworktoevahmtethe

anemia (even though she had blood work on 6/27/05 which showed a setious anemia as
well as an elevated thyroid stimulating hormone level). The only recorded exam is under
fhe abdominal section, stating “PE-{illegible]” [perhaps *mo chanpe”]; there was no

'apparemmﬂmm,mdmdnscusmmofhstbowelmovemmtmcmrmopmdus& It

was surprising that she also had a CEA level (a test for colon cancer) and a cortisol level
(to look for adrenal function) done, apparently also ordered by Dr. Buckwalter without

. any documentation, The abdominal series showed “moderate fecal material throughout -
the colon™ consistent with “moderated fecal retention” ot constipation; in addition, there

was noted to be borderline heart enlargement, left hip replacement, night hip DID, hunbar .
degencrative changes, and possible lung scatting or collapse.

There was no note in his records of 7/18/05 regarding the results of those studies; -
she was instead evalusted for a pre-op evaluation of ber pending hip replacement, with
tore blood work ordcred, and apparently he gave her a B12 injection (without a B12

" level baving been evaluated). 'Ihzonlyphmcal exam was again listed under abdomen: -
. . “PE —stable,” Since there was no previons abdominal exam recorded, “stable” has no
" meaning. He continued to write: #90 Diazepam on 7/24/05. Dr. Kittleson was still -

. writing for Fentanyl 25mcgon7/29/05. ! _

Thcncx.tvmtwnson 11/14/05; there was “no change™ mhq-medwnnons(butno_

' record of what medications she was faking), and the only recorded physical exam was

magamundatheabdommalseéuun “PE~ no change” His assessment was .

. osteoarthritis, 5/p knee replacement, and “s/p lower [illegible] after TKR,” though the

surgery was actually apparestly a hip (and not knee) replacement. His plan was more

* blopd work (anlmown type or reason) and x-rays of the right hip and femur (again

SR

unkpown rcason). Meanwhile (and without appointments), she received prescriptions
from Dr. Buckwalter for Hydrocodone 7.5/500 (#120 on 8/12/05, 8/30/05 X1, 9/17405,
10/3/05, 10/19/05 X1, 117205 X1, 11/17/05 X2, 12/2/05 X2, 12/19/05 X1), Duragesic
25meg (#5 patches on 8/15/05, 9/18/05). Adding that up, she received 17 prescriptions
for Hydrocodone in a 4 month period; that would be 2040 pain tablets during that time
frame, or an average of 8.5 tablets per day (in addition to the Duragesic patches), having
seen her only once in that time frame. She received from Dr. Buckwalter Diazepam
10mg (490X2 on 10/3/05 and #120 on 12/11/05) and Ativan 1mg (#60 on 12/29/05)—
both of which are the same class of medication (sedatives). She also received a
prescription from him for Amphetiinines 20mg (#90 X1 on 11/9/05 and #60 on
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E 12111/05), although she continued to receive Dexadrine (another type of stimulant) from
Dr. Peprah on 11/17/05. '

Dr. Buckwalter saw her again vn 1/20/06, again with “no chsnge™ in the
medications, She was coming for “BP check” ag well ag evaluation for “surgery in Feb™,
" and apparently she was requesting (or was scheduled for) 2 B12 injection. There was no
exam recorded of the abdomen exam. The imptession is a single wond which is illegible,
and the only apparcnt plan was a list ‘of medications he was starting for hypertension —

- Lasix (a dinretic), Labetolol (a beta blocker) and Toprol (another beta blocker). The

P records show that she received prescription from him for Hydrocodone 7.5/500
(#120 X2 on 1/9/06, #120 on 1/31/06, #120 X2 on 2/16/06, #120 X2 on 3/4/06, #120 X3
- on 3/16/06, #120 on 4/8/06, and #120 X1 ON 4/19/06), Duragesic 25meg (#5 on 1/6/06),
and Diazepam 10mg (#120 X1 on 3/16/06), During this four month period, she also
received 17 Hydrocodone prescriptions (2040 tablets or more than & tablets per day).

On 1/31/06, Dr. Germin ordercd an MRI of the neck (for “cervical pain”,
something not listed in Dr. Buckwalter’s notes but present in his ohart), which showed
* “mild” central cervical stenosis at C45 and €56 and “mild™ foraminal stenosis at C7T1.
Someone (Dr. Buckwalter’s name is handwritten on one copy of the repart) ordered a

cervical and pelvic x-ray on 3/18/06, which showed geoeralized degenemtive chapgesat

tnultiple levels in the neck and bilateral hip replacement, but there was 0o reason listed in
the notes or on the report. B .

'He saw ber again on 4/20/06; again there was “no change™ in the medications,

- despite the fact that Dr. Buckwalter himself had changed her medications. She was:

* complaining of right hip pain; the hly recorded cxam was “R hip - + [illegible],

‘.’bﬂ' .

" [illegible], [illegible].” - There wes no abdorminal exam. His asscasment was “A+W™ [I

have no idea what this was supposed to mean], “hypothyroid” [or hypo ~something
fllcgible], and “R, hip pain.” He gave her IM Demerol, Toradol, and B12, and prescribed -
Bodooat 10/325 #180. - :

_ Dr. Buckwalier saw ber again on 5/2/06, once again for a preop visit and to
- disouss medications. Once again, there was no abdominal exam, His assessment was
once again “A+W™ as well as R hip pain. Unfortunately, the plan was illegible. He saw
ber again on 5/11/06, once again for “pre-op” and to refill medications. The only
physical exam was the abdominal system, which once again was “no change.” Hig

~* diagnosis was “pre-op”, “ypothyroid” and “chromic hip pain.” The plan listed was

EKG, refill of [illegible], “Dr. Tait", and “d/oc (7) Cymbalta” (though I could not find

‘where Cymbalta was started). From May undil Faly, Dr. Buckwalfer i
Hydrooodonc 7.5/500 (#120 X2 an 5/4/06, #120 on 5/22/06, #120 X1 on 6/16/06, and
#120 X2 on 7/13/06), and Diazepam 10mg (#120 X2 on 6/7/06). In this 3 month period,
she received 9 prescriptions of Hydrocodone, 1080 tablets, or 12 tablets of opioid per
day. T ' :

o
$

On 7/25/06, she saw Dr. Buckwalter; there was “no change” in medications, with
a chief complaint of “check BE” because of an ER visit with an elevated blood pressure,
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" noting that labetalol was making her sick. The only physical exam was abidominal, once

' again “stable.”” She was seen again on.8/25/06, for a follow up of stitches (it is unclear A
" .| how she was injured). There was a wcll healing laceration, and she received B12 and a

tetanus injection. Dr. Buckwalter ordéred lab work on 10/12/06 to “rule out infection™
_ (but there was po visit); he ordered a metabolic panel which showed an elevated ghicose
and alkaline phosphatase (some times a sign of liver problems, but o bematology that I
could find), which would have been the expected blood work ordered for an infection.
~On 10/19/06, she was seen again for “preop”, with “no change” in medication. The only
- physical evaluation was of the right hip, though the exam was iflegible. The assessment

- . was right hip chronic pain, avd he ordered EKG, chest x-ray, and blood work. Pre-op lab

work on Ms. Baile on 10/26/06 showedhermbeanamc(H&H 10.6/30.8), aud ber chest

- x-ray showed a hiatal hernia and osteopenia.

From July until December, she received Hydrocodone 7.5/500 (#120 X2 on
7/13/06, #120 on 8/4/06), Tylenol #4 (#90 on 8/10/06, #90 on 9/18/06, #90 on 10/12/06,

) #120 X1 on 11/6/06, #90 X2 on 12/1/06), Fentanyl 75mcg patches [3 times more
B :powm-ftﬂthanshehadbefm](#songnloa) Diazepam 10mg (#120 on 8/24/06, #120
- X1 on 11/6/06). Thisgivesher480!-lydrowdnnetnbleuand690TﬁenoL#4fmtheG

month period, equaling 1170 tablets of 6.5 tablets per day), Sbe also received Dexedring

. Gmg (485 on 9/15/06, #120 on 10/25/06) and Amphetaonine 10omg (460 On 12/7/06) fum.

 Tr. Peprab. , o
: ShewuneuctseenonM/O?, withcomplmntsofnglnlnppmn,mdmmgupme
back into the neck. The only apparent physical exam was of the extremitics, [illegible] >

" hip B/L. His fmpression was “s/p hip replacement — chronic pain, DJD [illegible] hips.” -
- The plan was “FAJ Dr. [illegible], [illegible], and then she received Demerol, Torodol,

" and B12 IM. On 3/16/07, she was seen with “pain across back.” The only exam was of .
the extremities, which showed [illegible] - + [illegible], [illegible], [illegible]. Dr.

. Buckwalter’s evaluation was “s/p hip replacemeat, DID (illegible] spine, DID hips. His

- plan was illegible.

- From January until June 2007, Dr. Buckwalter wrote for Tylenol #4 (#90 X3 on.

173407, #90 on 2/16/07, #90 on 4/2/07, #90 X1 on 4/22/07, #160 on 6/20/07),

Hydrocodone 7.5/500 (#120 X2 on 1/8437, #120 on X16/07 [the same day as he

- prescribed Tylenol #4], #140 on 6/20/07 [the same day as he prescribed Tylenol #4),
Fentanyl 50 mcg [increased from premus ‘injection] @5 on 1/9/07). Ih addition, he
wrofe for Oxycodone 80mg [a bage increase in opioid dose] (#6 on 3/18/07, #10 on
3/24/07, #10 on 4/3/07). He dlso wrote for Diazepam (#120 X2 on 1/4/07, #120 on

3/12/07, #120 X1 on 6/6/07) as well‘as Lorazcpam 1mg (#150 on 2/5/07). Dr. Peprah
was still writing fm'Dextmmnphemnme (#1830 X1 on 2/19/07).

Dr. Buckwalter ordered pehric films on 5/16/07 (which showed the bilateral hip
replacements), as well as blood chemistries, a lipid profile, and CBC on $/26/07, which
showed continued anemia as well as a mildly increased BUN. What is interesting is that
this was not in relationship o an office visit, and there was no medical necessity listed.
Ms. Bail¢ wasn’t seen again until 6/7/07, to “follow up Xray and blood work”. Once
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again.theonlyexamwnsofthemuw(hxps),hxtmagamm evaluation was
illegible, as was his plan. His assessment was “chronic hip pain, sfp B/L hip
* replacement, dysphagia, DID of spine, GERD/esopbagitis.” Her next fo the last visit was
9/17/07, asafollowupﬁ'omnnERmt. Although illegible, there are 2 Jetter entries in
the categories of head, ears, mouth, neck, and chest. The abdominal exam was “soft,
+BS, +[illegible], + [illegible].” His impression was “s/p ER, s/p abd pain, abd pain"
Unfmhmately,hisplamsonoeagamillngible -

- Dr. GennmpzescribedanMRIofthebminon 1/2/08 because of gait changes,
- whichshawedmﬂeredapparentdmyelinmdregionsinthnbmin. The last visit before
her death was on 1/11/08, for an “overall check up.” He noted exams of the head
[illegible], ears [illegible], mouth [illegible], meck [illegible], chest [illegible], CVS
(S182), extretnities (poor gait — [illegible — illegible]). His assessment was “[illegible],
s/p hip replacement — bilat, chmmcbackpmn. HIN.” And he listed as his plan: FAJ —

neurologjst, [ilegible] MRI [illegible].

s * Dr. Buckwalfcr once again wrote for multiple oploids: Tylenol #4 (#160 on
- 7120007, #160 X1 on 8/20/07, #160 on 10/25/07), Hydrocodone 7.5/500 (#150 on
* 9/10/07), Oxycodone 80mg (#45 on 1/11/08). He also wrote for Diazepam 10mg (#120 .

" X2 on 8/20/07, #120 on 11/1/07, #100 on 2/8/08), Dextroamphetamine 10mg (#90 on

11/8/07, #1200111112/08) Tlmte({mmmmbletsof'l'ylenol#‘i 150 tablets of
Hydrocodone, and 45 tablets of Oxycodone. 80mg (each tablet equal to 20 Percocet Smg
tablets and therefore the equivalent of 900 tablets). Dr. Buckwalter therefore wrote for
1690 tablets in the last 6§ months of Ms. Baile’s life, or more than 9 tablets per day of
pain medications. Ms, Baile died of a bowel rupture duc to severe and long-standing:

; -oonshpahonﬂomthemmvemmtofnpmdsﬂntbr Buckwalter prescribed.

. ~Basedonmyeduuﬁon,ﬁainmgandmpmenecmdmnwofﬂwmnmmlsnoted
ghove, it is my. opinion that the medical care rendered to Barbara Baile by Dr. Kevin
Buckwalter fell below the requisite standard of care and constituted malpractice. :

Specifically, Dr. Buckwalter failed to monitor the effects of the medications he -
prescribed, failed to keep adequate records of the medications prescribed, and failed to
adequately assess her complaints of abdominal pain. As such, he failed to meet the
" standard of care that a reasonable doctor would have met. His acts and omissions were a

‘substantial contributing factor in Barbara Baile’s colon rupture, sepsis, and death. .

: The opinions that I bave expressed in this report are based on those materials that
I have reviewed to date. If I am provided with additional information, 1 reserve the right
to revisit these opinions and modify them if the additional information requires such.
This report contains a fair summary of my opinions, as they currently exist.

1 declare under penalty of perjury under the law of the State of Nevada that the
forcgoing is true and correct. o

Executed this l_’SZ day of April, 2009‘:,J
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