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ELECTRONIC
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA Feb. 3, 2010

STEVEN M. LARIMORE
] CLERK 5. DIST. €T,
Civil No.: 5.0 OF FLA.- MIAM]

ARLENE S. HEILBRUNN, as an

FILEDDy _RB__ D,C

individual and on behalf of all others
similarly situated,

e e 20 o0

CLASS ACTION COMPLAINT FOR
* DAMAGES AND EQUITABLE RELIEF

Plaintiff, :
vs. . JURY TRIAL REQUESTED
10-80208-Civ-Zloch/Rosenbaum
TOYOTA MOTOR ,
CORPORATION, a foreign !

corporation, and TOYOTA MOTOR
SALES, USA, INC,, a California

corporation,
Defendants.
Plaintiff alleges:
I. PARTIES
L. Plaintiff Arlene S. Heilbrunn (“Plaintiff”) is an individual consumer, who

at all times material hereto, was and is a resident of the State of Florida.

2. Defendant Toyota Motor Corporation is a Japanese Corporation having
its principal place of business at 1 Toyota-Cho, Toyota City, Aichi Prefecture 471-8571, Japan.
Toyota Motor Corporation designs, develops and manufactures automobiles that are sold
throughout the world.

3. Defendant Toyota Motor Sales, USA, Inc. is a corporation organized and
existing under the laws of the State of California with its principal executive offices located at
19001 S.2. Western Avenue, Torrance, California 90509. Toyota Motor Sales, USA, Inc.
markets, distributes and sells vehicles manufactured by Defendant Toyota Motor Corporation
throughout the United States.

I1. JURISDICTION AND VENUE

4, This court has jurisdiction over this class action under 18 U.S.C. §
1332(d), which under the provisions of the Class Action Fairness Act (“CAFA”) explicitly
provides for the original jurisdiction of the Federal Courts of any class action in whiéh any

member of the plaintiff class is a citizen of a State different from any defendant, and in which
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the matter in controversy exceeds in the aggregate the sum of $5,000,000, exclusive of interest
and costs. Plaintiff alleges that the total claims of individual class members in this action are
well in excess of $5,000,000 in the aggregate, exclusive of interest and costs, as required by 28
U.S.C. § 1332(d)(2), (5). Plaintiff is a citizen of the State of Florida, whereas, as set forth
above, Defendant Toyota Motor Corporation is a cifizen of a foreign country, Japan, and
Defendant Toyota Motor Sales, USA, Inc. is a citizen of the State of California. Furthermore,
Plaintiff alleges that the total number of members of the proposed Class is gteater than 100,
pursuant to 28 U.S.C. § 1332(d)(5)(B). Therefore, diversity of citizenship exists under CAFA
as required by 28 U.S.C. § 1332(d)(2)(A).

5. Venue in this district is proper pursuant to 28 U.S.C. § 1391 because a
substantial part of the events or omissions giving rise to the claims alleged occurred in this
district, Plaintiff resides in the this District, and Toyota Motor Corporation and Toyota Motor
Sales, USA, Inc, are subject to personal jurisdiction in this District.

I, FACTUAL ALLEGATIONS

6. Toyota Motor Corporation is the world’s largest automobile
manufacturer, with approximately $270 billion in revenue. It designs and develops a wide range
of automobiles including the brands Toyota, Lexus and Scion.

7. Toyota Motor Sales, USA, Inc., a subsidiary of the Toyota Motor
Corporation, distributes, markets, and sells the Toyota, Lexus and Scion automobiles throughout
the United States (Toyota Motor Corporation and Toyota Motor Sales, USA, Inc. collectively
referred to as “Toyota™). Approximately two million Toyota vehicles are sold annually in the
United States through over 1,500 dealerships.

8. Toyota prides itself on the safety of its vehicles, The website

www.SafetyToyota.com, devoted exclusively to promoting the safety of Toyota vehicles, clams:

“What can we do to realize an ideal vehicle, which is a goal we
never cease pursuing? That is what we always have in mind.
What technology can prevent an accident in any situation and
minimize the damage in an accident? Toyota has been developing
various safety technologies by using variant means..., in addition
to the verification at the collision test center that can reproduce
many different types of accidents. “What causes accidents?” “What
can be done to prevent accidents?” “What mitigates the damage of
accidents that have occutred?’ These are the questions to which we
are constantly seeking answers. Our technologies will continue to
advance toward the ultimate goal of making a vehicle that is safe
for everybody.”
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9. Toyota automobile owners have been reporting incidents of sudden
unintended acceleration of their vehicles since the 1990s. Sean Kane, a safety researcher,
reported that he had found 19 deaths and 341 injuries stemming fiom 815 separate crashes
involving Toyotas and sudden acceleration. See “Toyota Accused Of ‘Not Being Frank’ On
Problem” as Exhibit A, attached hereto.

10.  The National Highway Traffic Safety Administration (*NHTSA”), which
helps investigate consumer complaints of automotives, has, over the years, received far more
sudden acceleration complaints for Toyota vehicles than for any other manufacturer. As a result
of these complaints, NHTSA has launched more investigations into Toyota vehicles concerning
this issue than all other automobile manufacturers combined, These investigations, relying on
data provided by Toyota, had concluded that most of the accidents were caused by drivers
accidentally hitting the accelerator pedal as opposed fo the brakes.

11.  Further, Toyota has downplayed or dismissed owner complaints, blaming
it on driver error or other situation-specific reasons.

12.  In 2007, due to an overwhelming number of customer complaints, Toyota
conducted an investigation and determined that the floor mats were the cause of the accelerator
problems, as it had the tendency to obstruct the accelerator pedal. Toyota further announced
that the accelerator pedals were in no way a safety threat.

13.  On August 28, 2009, California Highway Patrol Officer Mark Saylor,
while driving on the San Diego Freeway, could not slow down his 2009 Lexus ES 350 even
after continuously applying the brakes, reaching speeds upwards of 130 miles per hour. While
driving, he was on the phone with the police dispatcher and said: “We’re in trouble... There’s no
brakes.” Moments later, Officer Saylor, as well as three others on board, were dead.

14, A month after the Saylor tragedy, and after mounting pressure, Toyota
recalled approximately four million vehicles from model years as far back as 2004 (the
“September 2009 Recall”).

| 15. Toyota, however, again claimed that the recall was due to improper
installation of floor mats causing them to jam the accelerator pedal, and no defect with the
accelerator existed. NIHTSA, who believed there was an underlying problem with the

accelerator pedals, criticized Toyota for making “inaccurate and misleading statements.”
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16.  Shortly after the September 2009 Recall, the Los Angeles Times
conducted an investigation into Toyota’s safety issues over the past several yeats. See “Toyota
Found To Keep Tight Lid On Potential Safety Problems” attached hereto as Exhibit B. The

article found:

“ # The automaker knew of a dangerous steering defect in vehicles
including the 4Runner sport utility vehicle for years before issuing
a recall in Japan in 2004. But it told regulators no recall was
necessary in the U.S. despite having received dozens of
complaints from drivers. Toyota said a subsequent investigation
led it to order a U.S. recall in 2005.

* Toyota has paid cash settlements to people who say their
vehicles have raced out of control, sometimes causing serious
accidents, according to consumers and their attorneys. Other
motorists who complained of acceleration problems with their
vehicles have received buybacks under lemon laws.

* Although the sudden acceleration issue erupted publicly only in
recent months, it has been festering for nearly a decade. A
computerized search of NHTSA records by The Times has found
Toyota issued eight previous recalls related to unintended
acceleration since 2000, more than any other automaker.

* A former Toyota lawyer who handled safety litigation has sued
the automaker, accusing it of engaging in a "calculated conspiracy
to prevent the disclosure of damaging evidence" as part of a
scheme to "prevent evidence of its vehicles' structural
shortcomings from becoming known" to plaintiffs lawyers, courts,
NHTSA and the public.”

17.  On January 21, 2010, Toyota finally admitted that the accelerators were
not entirely free from defects, as Toyota had stated time and time again, announcing in a press
release that “Our investigation indicates that there is a possibility that certain accelerator pedal
mechanisms may, in rare instances, mechanically stick in a partially depressed position or refurn
slowly to the idle position.”

18.  Following the announcement, Toyota announced an additional recall of
2.3 million U.S. built cars and trucks (the “January 2010 Recall”) (all Toyota vehicles recatled
for the sudden acceleration problem referred to as “Recalled Vehicles™). These models included
the 2009-2010 RAV4, 2009-2010 Corolla, 2009-2010 Matrix, 2005-2010 Avalon, 2007-2010
Camry, 2010 Highlander, 2007-2010 Tundra, and the 2008-2010 Sequoia.
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19.  OnJanuary 30, 2010, the January 2010 Recall was broadened to include
Toyota vehicles sold overseas, including a recall of 1.8 million units in Europe. As of the date
of this recall, the total number of Toyota vehicles recalled is upwards of 7 million units.

20.  Plaintiff is an owner of a 2009 Toyota Corolla LE, whose Toyota
vehicle may no longer be safe to operate due to a potential sudden acceleration problem caused
by a defective accelerator pedal.

1V. CLASS ALLEGATIONS

21.  Plaintiff repeats and realleges all preceding paragraphs, as if fully set
forth herein.

22.  Pursuant to F.R.C.P. 23, Plaintiff brings this action on behalf of herself
and the Class comprised of all other consumers who purchased the Recalled Vehicles during the
relevant time period. Toyota’s practices and omissions were applied uniformly to all members
of the Class, so that the questions of law and fact are common to all members of the Class. All
putative Class members were and are similatly affected by having purchased the Recalled
Products for their intended and foreseeable purpose as promoted, marketed, advertised,
packaged and labeled by Toyota as set forth in detail above, and the relief sought herein is for
the benefit of Plaintiff and members of the putative Class. Plaintiff alleges that the Class is so
numerous that joinder of all members would be impractical.

23. Based on the annual sales of the Recalled Vehicles and the popularity of
the Recalled Vehicles, it is apparent that the number of consumers of the Recalled Vehicles
would at least be in the many thousands, thereby making joinder impossible. Questions of law
and fact common to the Class exist and predominate over questions affecting only individual

members, including, infer alia:

(a)  Whether Toyota was unfair or deceptive in its design,
testing, manufacture, assembly, development and sale of the
Recalled Vehicles, thereby violating Florida’s Deceptive and
Unfair Trade Practices, Fla. Stat. §§ 501.201, ef seq.;

(b)  Whether Toyota breached express warranties in its sale of
the Recalled Vehicles, thereby causing harm to Plaintiff and other
Class members;

(¢c)  Whether Toyota breached implied warranties in its sale of
the Recalled Vehicles, thereby causing harm to Plaintiff and other
Class members;
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(d)  Whether Toyota fraudulently concealed the risks associated
with its design, testing, manufacture, assembly, development and
sale of the Recalled Vehicles; and

(¢)  Whether Toyota’s practices in connection with the
promotion, marketing, advertising, packaging, labeling and sale of
the Recalled Vehicles unjustly enriched Toyota at the expense of,
and to the detriment of, Plaintiff and other Class members.

24.  'The claims asserted by Plaintiff in this action are typical of the claims of
other Class members as the claims arise from the same course of conduct by Toyota, and the

relief sought is common.
25.  Plaintiff will fairly and adequately represent and protect the interests of

the Class members. Plaintiff has retained counsel competent and experienced in both consumer

protection and class action litigation.

26.  Certification of this class action is appropriate under F.R.C.P. 23(b)
because the questions of law or fact common fo the respective Class members predominate over
questions of law or fact affecting only individual members. This predominance makes class
litigation superior to any other method available for the fair and efficient adjudication of these
claims. Absent a class action remedy, it would be highly unlikely that the representative
Plaintiff or any other Class member would be able to protect their own interests because the cost
of litigation through individual lawsuits might exceed expected recovery. Certification is also
appropriate because Toyota acted or refused to act on grounds generally applicable to the Class,
thereby making appropriate final injunctive relief with respect to the Class as a whole. Further,
given the large number of consumers of the Recalled Vehicles, allowing individual actions to
proceed in lieu of a class action would run the risk of yielding inconsistent and conflicting
adjudications.

27. A class action is a fair and appropriate method for the adjudication of the
controversy, in that it will permit a large number of claims to be resolved in a single forum
simultaneously, efficiently, and without the unnecessary hardship that would result from the
prosecution of numerous individual actions and the duplication of discovery, effort, expense and
burden on the coutts that such individual actions would engender. The benefits of proceeding as
a class action, including providing a method for obtaining redress for claims that would not be
practical to pursue individually, outweigh any difficulties that might be argued with regard to

the management of this class action.
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V. FIRST CAUSE OF ACTION
(BREACH OF EXPRESS WARRANTY)

28.  Plaintiff repeats and realleges all preceding paragraphs, as if fully set
forth herein.

29. Toyota provided Plaintiff and other members of the Class with written
express warranties including, but not limited to, that the Recalled Vehicles were completely safe
to operate. Specifically, Toyota’s website promises that their ultimate goal is “making a vehicle
that is safe for everybody.”

30. Toyota breached these express warranties which resulted in damages to
Plaintiff and other members of the Class, who overpaid for the Recalled Vehiclés, as the
Recalled Vehicles were not safe as they may contain a defective accelerator pedal mechanism
causing sudden acceleration, potentially resulting in death, and as such, the Recalled Vehicles
were not safe {o operate,

31.  As a proximate result of the breach of warranties by Toyota, Plaintiff and
Class members have suffered damages in an amount to be determined at trial in that, among
other things, they purchased and paid for a product that did not conform to what was promised
as promoted, marketed, advertised, packaged and labeled by Toyota, and they were deprived of
the benefit of their bargain and spent money on a product that did not have any value or had less
value than watranted or a product they would not have purchased and used had they known the
true facts about it. Plaintiff and other members of the class are further harmed in having to
spend money on attaining other transportation while the Recalled Vehicles are being fixed.
Additionally, or in the alternative, Plaintiff and other members of the class suffered actual
damages, including a diminution of value of the subject vehicles (the difference in market value
of the product in the condition in which it was delivered, and its market value in condition in

which it should have been delivered according to contract of parties).

V1. SECOND CAUSE OF ACTION
(BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY)

32.  Plaintiff repeats and realleges all preceding paragraphs, as if fully set
forth herein.
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33.  Plaintiff and other Class members purchased Toyota’s Recalled Vehicles,
which were promoted, marketed, advertised, packaged and labeled as being safe to operate.
Pursuant to these sales, Toyota impliedly warranted that the Recalled Vehicles would be
metchantable, including that the Recalled Vehicles would be fit for the ordinary purposes for
which such goods are used and conform to the promises or affirmations of fact made in the
Recalled Vehicle’s promotions, marketing, advertising, packaging and labels. In doing so,
Plaintiff and other Class members relied on Toyota’s representations that the Recalled Vehicles
were safe to operate, and at or about that time, Toyota sold to Plaintiff and other Class members
the Recalled Vehicles. By its representations regarding the reputable nature of its company and
related entities, and by its promotion, marketing, advertising, packaging and labeling of the
Recalled Vehicles, Toyota warranted that the Recalled Vehicles were safe to operate. Plaintiff
and Class members bought the Recalled Vehicles from Toyota, relying on Toyota’s
representations that the Recalled Vehicles were safe to operate, however, these vehicles may
have contained a defective accelerator pedal mechanism causing sudden acceleration which
could potentially result in death.

34,  Toyota breached the warranty implied at the time of sale in that Plaintiff
and Class members did not receive a vehicle which was safe to operate and thus, the goods were
not merchantable as fit for the ordinary purposes for which such goods are used or as promoted,
marketed, advertised, packaged, labeled or sold.

35, As a proximate result of this breach of warranty by Toyota, Plaintiff and
Class members have suffered damages in an amount to be determined at frial in that, among
other things, they purchased and paid for a product that did not conform to what was promised
as promoted, marketed, advertised, packaged and labeled by Toyota, and they were deprived of
the benefit of their bargain and spent money on a product that did not have any value or had less
value than warranted or a product they would not have purchased and used had they known the
true facts about it. Plaintiff and other members of the class are further harmed in having to
spend money on attaining other transportation while the Recalled Vehicles are being fixed.
Additionally, or in the alternative, Plaintiff and other members of the class suffered actual
damages, including a diminution of value of the subject vehicles (the difference in market value
of the product in the condition in which it was delivered, and its market value in condition in

which it should have been delivered according to contract of parties).
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VIL. THIRD CAUSE OF ACTION
(BREACH OF IMPLIED WARRANTY OF FITNESS FOR PARTICULAR PURPOSE)

36.  Plaintiff repeats and realleges all preceding paragraphs, as if fully set
forth herein.

37.  Plaintiff and other Class members purchased Toyota’s Recalled Vehicles,
which were promoted, marketed, advertised, packaged and labeled as being safe to operate.
Pursuant to these sales and by its representations regarding the reputable nature of its company
and related entities, Toyota impliedly warranted by its promotion, marketing, advertising,
packaging and labeling of the Recalled Vehicles that they were safe to operate. Plaintiff and
Class members bought the Recalled Vehicles from Toyota, relying on Toyota’s skill and
judgment in furnishing suitable goods as well as Toyota’s representations that the Recalled
Vehicles were safe to operate. However, Toyota’s Recalled Vehicles were not safe to operate as
they may have contained a defective accelerator pedal mechanism causing sudden acceleration
potentially resulting in death.

38.  Toyota breached the warranty implied at the time of sale in that Plaintiff
and Class members did not receive products that were safe to operate as they possibly contained
a defective accelerator pedal mechanism potentially resulting in death, and thus the goods were
not fit for the purpose as promoted, marketed, advertised, packaged, labeled or sold.

39,  As a proximate result of this breach of warranty by Toyota, Plaintiff and
Class members have suffered damages in an amount to be determined at trial in that, among
other things, they purchased and paid for a vehicle that did not conform to what was promised
as promoted, marketed, advertised, packaged and labeled by Toyota, and they were deprived of
the benefit of their bargain and spent money on a product that did not have any value or had less
value than warranted or a product they would not have purchased and used had they known the
true facts about if.. Plaintiff and other members of the class are further harmed in having to
spend money on attaining other transportation while the Recalled Vehicles ate being fixed.
Additionally, or in the aitel'native, Plaintiff and other members of the class suffered actual
damages, including a diminution of value of the subject vehicles (the difference in market value
of the product in the condition in which it was delivered, and its market value in condition in

which it should have been delivered according to contract of parties).
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VIIL FOURTH CAUSE OF ACTION
(FRAUDULENT CONCEALMENT)

40.  Plaintiff repeats and realleges all preceding paragraphs, as if fully set
forth herein.
| 41.  Toyota had a duty to disclose the truth about risks associated with the
design, testing, manufacture, assembly and development of the Recalled Vehicles as set forth in
detail above, but delayed and failed to do so.

42.  Toyota concealed these facts relating to the accelerator pedal mechanism
of the Recalled Vehicles when they knew, or had reason to know, the true and correct facts
regarding the defectiveness of the Recalled Vehicles Product, and that Toyota took steps to
prevent these facts from becoming known to the general public in the marketing, promotion and
sale of the Produet.

43.  The concealment of the true facts from Plaintiff and other members of the
Class was done with the intent to induce Plaintiff and Class members to purchase the Recalled
Vehicles.

44,  The reliance by Plailntiff and Class members was reasonable and justified
in that Toyota appeared to be, and represented itself to be, a reputable business. Plaintiff and
Class members would not have purchased the Recalled Vehicles had they known the frue facts
about the Recalled Vehicles, that they may result in potential death.

45.  As a direct and proximate result of thé fraud and deceit alleged, Plaintiff
and Class members were induced to purchase the Recalled Vehicles, who then used it for its
intended and foreseeable purpose, and have suffered damages in an amount to be determined at
trial

46. Toyota knew, or should have known, that the design, testing,
manufacture, assembly and development of the Recalled Vehicles as set forth in detail above
was defective before it issued a recall, and that Toyota intended that the customers should rely
on Toyota’s representations that it was a reputable and reliable business, as well as Toyota’s
suppression of the true facts about the Recalled Vehicles, in buying the Recalled Vehicles.

47,  Plaintiff and other mémbers of the Class, in purchasing and using the
Recalled Vehicles, did rely on Toyota’s above representations and suppression of facts, all to
their damage as hereinabove alleged. In doing these things, Toyota was guilty of malice,

oppression and fraud, and Plaintiff and Class members are, therefore, entitled to recover
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punitive damages.

48.  Additionally, or in the alternative, Plaintiff and other members of the
class suffered actual damages, including a diminution of value of the subject vehicles (the
difference in market value of the product in the condition in which it was delivered, and its
matket value in condition in which it should have been delivered according to contract of
patties). ‘

IX. FIFTH CAUSE OF ACTION
(UNJUST ENRICHMENT)

49.  Plaintiff repeats and realleges all preceding paragraphs, as if fully set
forth herein,

50. As a tesult of Toyota’s deceptive, fraudulent and misleading labeling,
advertising, marketing and sales of the Recalled Vehicles, described in detail above, Toyota was
enriched, at the expense of Plaintiff and the Class, through the payment of the purchase price for
Toyota’s Recalled Vehicles.

51.  Under the circumstances, it would be against equity and good conscience
to permit Toyota to retain the ill-gotten benefits that it received from Plaintiff and other
members of the Class in light of the fact that the Recalled Vehicles were not what Toyota
purported them to be. Thus, it would be unjust or inequitable for Toyota to retain the benefit
without restitution to Plaintiff and other members of the Class for the monies paid to Toyota for

such Recalled Vehicles.

COUNT Vi
(BREACH OF THE COVENANT OF
GOOD FATTH AND FAIR DEALING)

52. Plaintiff re-alleges all prior paragraphs of this Complaint, as if set out forth
herein in full an incorporated by reference.

53. Plaintiff’s Agreement with the Defendant includes not only express written
provisions, but also those terms and conditions, which although not formally expressed, are implied
by the Law.

54. Such terms are as binding as the terms that are actually written into the

agresment with Plaintiff, and those who are similarly situated against the Defendants.
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55. Inherent in all contracts and agreements is a covenant that the parties will
act in good faith and deal fairly with each other in the performance of their respective covenants
and obligations under the Agreement and not take any action that will injure the other party or
compromise the benefit of the Agreement.

56. The obligations of Defendants to abide by the covenant of good faith and
fair dealing is heightened by the substantial imbalance of power between Defendants and the
Plaintiff, which imbalance allows Defendants to implement the business scheme described in detail
in this Complaint and incorporated by reference.

57.  Through the actions and inactions of the Defendants as outlined above,
Defendants have failed to abide by the covenant of goo& faith and have failed to deal fairly with the

Plaintiff and others similarly situated.

58.  Asaproximate result of the aforesaid breach of the covenant of good
faith and fair dealing by Toyota, Plaintiff and Class members have suffered damages in an
amount to be determined at trial in that, among other things, they purchased and paid for a
vehicle that did not conform to what was promised as promoted, marketed, advertised, packaged
and labeled by Toyota, and they were deprived of the benefit of their bargain and spen{ money
on a product that did not have any value or had less value than warranted or a product they
would not have purchased and used had they known the true facts about it.. Plaintiff and other
members of the class are further harmed in having to spend money on attaining other
transportation while the Recalled Vehicles are being fixed. Additionally, or in the alternative,
Plaintiff and other members of the class suffered actual damages, including a diminution of
value of the subject vehicles (the difference in market value of the product in the condition in
which it was delivered, and its market value in condition in which it should have been delivered

according to contract of parties).
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment as follows:

- Certification of the Class, certifying Plaintiff as representative of the Class, and

designating her counsel as counsel for the Class;

- An award of compensatory damages, the amount of which is to be determined
at trial;

- For interest at the legal rate on the foregoing sums;

- For costs of suit incurred; and

- For such further relief as this Court may deem just and proper.

JURY TRIAL DEMANDED

Plaintiff hereby demands a trial by jury.

Dated: February 3, 2010 Respectfully submitted,

/s/ Brian W. Smith

Brian W, Smith, Esq.

Florida Bar No. 0470510
bws(@smithvanture.com

Smith & Vanture, LLP

1615 Forum Place, Suite 4C

West Palm Beach, Florida 33401

(561) 684-6330 (ofc) (561) 688-0630 (fax)
(Trial Counsel for the Plaintift)
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Joe R. Whatley, Esq.
jwhatley@wdklaw.com
Edith M. Kallas, Esq.
ekallas@wdklaw.com
Patrick J. Sheehan, Esq,
psheehan@wdklaw.com
Shujah A. Awan, Esq.
sawan{@wdklaw.com
Whatley, Drake & Kallas, LLC
1540 Broadway, 37™ Floor
New York, New York 10036
(212) 447-7070 (ofc)
(Co-counsel for the Plaintiff —
Pro Hac Vice pending)

Howard Rubinstein, Esq.

Florida Bar No. 0104108
HowardR@pdq.net

Law Offices of Howard Rubenstein
914 Waters Ave., Suite 20

Aspen, Colorado 81611

(832) 715-2788 (ofc)

(Co-counsel for the Plaintiff)

W. Daniel Miles, I
Dee.Miles@beasleyallen.com
Timothy Fiedler, Esq.

Florida Bar No. 0301190
Tim.Fiedler@BeasleyAllen.com
Beasley, Allen, Crow, et. al.

218 Commerce Street
Montgomery, AL 36104

{800) 898-2034 (ofc)
(Co-counsel for the Plaintiff)




EXHIBIT “A”




Toyota accused of 'not being frank' on problem
Lawyers say that automaker hid dangers of pedals

BY JUSTIN HYDE
FREE PRESS WASHINGTON STAFF

WASHINGTON — When owners of Lexus sedans began reporting harrowing crashes involving
stuck accelerator pedals In early 2007, Toyota teld U.S. safety regulators there was no safety
problem with its floor mats -- but it would send owners an orange warning sticker just to be sure.

The flaw has since been linked to at least 12 deaths, and last week, Toyota expanded its recall
over floor mats to 5.3 million vehicles, As with a separate recalt of 2.3 million cars and trucks for
sticky pedals that alse could cause sudden acceleration, the automaker downplayed early
warnings of both problems,

A Free Press review of documents from nine U.S. investigations since 2003 info sudden
acceleration complaints show Toyota repeatedly ruled out many owner complaints, dismissed
several cohcerns as posing no danger and modified models in production without offering similar
changes o vehicles already on the road. Not untit the 2007 floor mat mvest[gat;on did any of the
complaints lead to a recall,

Safety advocates and attorneys for owners suing over sudden acceleration say Toyota has
simply stonewalled.

| think Toyola is still scrambling to find the root causes of alf the sudden acceleration that's been
reported to thern,” sald Don Slavik, a Milwaukee attorney representing a California man whose
wife died in a crash off a cliff in their 2005 Toyota Camry that he blames on sudden acceleration.

The automaker has defended its actions, saying defects weren't found in most probes, that it fully
cooperated with regulators and did not try to rinimize safety concerns.

But Toyota algo said it continuously reviews data for signs of safety defects and would look back
over priot complaints.

"We never truly close an investigation," said Toyota spokesman Brian Lyans.

Toyota had to be pressured

With its decision to recall vehicles for faulty gas pedals, Toyota reversed calls it made in 2007
and 2008 that the same pedals weren't a safety threat in response to consumer complaints in the
United States and Europe.

The Japanese automaker made several simitar decigions in earlier investigations involving
sudden acceleration, and had to be pressured by federal regulators into a recall of floor mats that
could frap gas pedals. That recall has grown fo cover 5.4 million vehicles.

Sean Kane, a safety researcher who works with attornays pursuing cases against Toyota, said
Friday that he had found 19 deaths and 341 injuries stemming from 815 separate crashes
involving Toyotas and sudden acceleration.




"This-company is not being frank about the causes of sudden acceleration,” Kane said. "We need
te get down to the cause, and get it resolved quickly.”

Automakers launch most safety recalls on their own, without prodding from the National Highway
Traffic. Safety Administration. NHTSA keeps watch on consumer complaints it receives along with
accident data, but has to rely on the companies for the data needed in safety investigations,
which the automakers often try to interpret to their benefit. The Free Press reported last week that
in 2003, Toyota hired a former NHTSA investigator to handle relations with the agency.

‘The agency typically gets a faifly small number of sudden-acceleration complaints annually, but in
recent years, Toyota has received far more than other automakers. Over the past 10 years,
NHTSA had launched more investigations into sudden acceleration in Tayotas than all other
automakers combined,

Hundreds of complaints

Since the 1990s, NHTSA had concluded that most sudden acceleration complaints were caused
by drivers mistakenly hitting the gas pedal instead of the brake. When a Massachusetls man
asked in April 2003 for an investigation of 1897-2000 model Lexus sedans, citing 271 compiaints
-of unintended acceleration, the agency rejected his request without querying Toyota for data.

On Jan. 22, 2004, an elderly Las Vegas couple died after the 2002 Camry they were driving sped
off the fourth floor of a parking deck at the Golden Nugget casino. Their son later told NHTSA that
witnesses saw the car stop, then accelerate off the deck.

In February 2004, a nurse from Maryland asked the agency to review the 2002 and 2003 Lexus
EG350 sedans, saying her throtile had malfunclioned several times and led fo one crash. A
month later, NHTSA launched a wider investigation into the electronic throttles on nearly 1 miflion
Lexus and Toyota sedans, citing more than 100 complaints.

From the start, Toyota pushed NHTSA to namrowly define the problem as short bursts where the
engine surged to "something less than a wide-open throttle.” It compared many of the complaints
to the prior sudden acceleration cases that NHTSA had deemed driver error. Toyota also said the
computer could not open the throttle without the accelerator pedal being pressed, and said even if
built-in safety checks failed, stepping on the brakes would stop the car.

But the company did reveal that it was conducting a "customer satisfaction campaign” to replace
motors controlling the throtile, which could fail and send vehicles into a "limp home" mode. Such
campaigns are typically made available to only owners who suffer the problem. It also admitted it
bought back two vehicles from owners who had complained of repeated sudden-acceleration
events.

After four and a half months, NHTSA closed its investigation, saying it could find no evidence of a
defect and no trends in warranty and repair data suggesting faulty electric parts. Since then, no-
NHTSEA investigation has found a defect in Toyota's elechronic throttle controls.

Despite the findings, owners kept asking the agency for another look.

Keep digging

Three limes — in 2005, 2006 and 2008 ~- Toyota customers asked NHTSA to investigate
uncontrolled acceleration in their vehicles stemming from electronic throttie controls. Despite




hundreds of complaints, NHTSA found no evidence of a defect in any of the cases. In 2ll cases,
. Toyota provided data it said showed no evidence of defects, and In the 2008 lcoK into Tacoma
pickups, Toyota contended many of the complaints were "inspired by publicity."

Jordan Ziprin, a retired Phoenix attorney who filed the 2006 request, said the new recalls were
evidence that Toyota was hiding its problems with eléctronic engine controls.

"It's just & malter of fiime before they get to that issue, which is going to b very, very expensive
for Toyota," he said.

NHTSA officials declined to comment.
Toyota did find some problems that needed fixing — just like the pedals in 2007 and 2008.

During the 2006 investigation, Toyota discovered corrosion inside some throttles on Gamry
sedans and changed the part in production. But it did not make the change available to vehicles
on the road and minimized the change to NHTSA, saying it would only happen “"under certain
circurnstances, such as driving through a flooded road, in the heavy rain, or a hurricane.”

Fixing part of the problem

But with the investigations of Lexus floor mats that began in March 2007, the company’s actions
were not sufficient to salisfy NHTSA. After reporis of seven injuries from vehicles with pedals
trapped by all-season floor mats, Toyota once again said there was no safety issus. It did say it
would mall owners and dealers with instructions for how to install the floor mats, along with an
orange sticker and doubling the height of a warning embossed on the surface to 10 millimeters.

"There is no possibility of the pedal interference with the all-weather floor mat if it's placed
properly and secured,” the autornaker toid regulators in April 2007.

But by August, federal regutators had found 12 deaths linked fo the mats. A survey of 600 Lexus
owners found 59 reporting sudden or unexpected acceleration. NHTSA also found svidence that
i some crashes, owners were standing on the brakes yet unable to stop their vehicles, Toyota
issued its first recall in September 2007 covering 55,000 vehicles.

NHTSA begarn testing some of Toyota’s claims about the problem, It found that the brakes in the
Lexus ES360 sedan could stop an engine at wide-open throttle — but only after 1,000 feet, and
only with five times the amount of pressure usually needed to bring the car to a halt,

Regulators were also worried about confusion from the start-stop buttons that Toyota had
instailed in many models instead of keys. The automaker told regulators that the engine could be
shut off in an emergency if drivers held the button for three seconds.

But early in 2008, as part of another customer petition, Toyota disclosed that its owner's manuals
incorrectly stated that the start-stop buttons would turn the vehicle off only if the transmission was
in park. Toyota said it would change manuals for new models, but once again did not offer to
update those already on the road.

And despite a rising tally of injuries and crashes, including the death of a California Highway
Patrol officer and three family members, it would take another two years for Toyota to expand the
floor mat recall to several other models. When it did in September of fast year, it denied at first
that the issue met the legal standard for & defect.




Under pressure from NHTSA officials, Toyota relented and dubbed the move a recall. In
November, it agreed to make software changes that would shut down a gas pedal if the brakes
were applied at the same time, along with reshaping the pedals to avoid contact. Those fixes
aren't expected to be available until April.

Toyota also will buy back all all-season floor mats that first launched the investigation, telling
regulators that "Toyota appreciates this opportunity to cooperate with NHTSA."

Toyota President Akio Toyoda broke his sifence over the recalls Friday on the sldelmes of the
World Economic Forum in Davos, Swﬁzerland with an apology to owners,

"We're extremely sorry to have made customers uneasy," Toyoda told Japan broadecaster NHK.
“We plan to establish the facts and give an explanation that will restore confidence as soon as
possible.”

Contact JUSTIN HYDE: 202-906-8204 or ihvde@freepress.com
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Toyota found to keep tight lid on potential safety
problems

A Times investigation shows the world's largest automaker has delayed recalls and
attempied to blame human error in cases where owners claimed vehicle defects.

December 23, 2009|By Ken Bensinger and Ralph Vartabedian

During a routine test on its Sienna minivan in April 2003, Toyota Motor Corp. engiiieers discovered
that a plastic pane] could come loose and cause the gas pedal to stick, potentially making the vehicle
accelerate out of conirol.

The automaker redesigned the part and by that June every 2004 model year Sienna off the assembly
line came with the tew panel. Toyota did not notify tens of thousands of people who had already
bought vans with the old panel, however.

Tt wasn't until U.,S, safety officials opened an investigation last year that Toyota acknowledged ina
letter to regulaors that the part could come icose and "lead to unwanted or sudden acceleration.”

In January, nearly six years after discovering the potential hazard, the automaker recalled 26,501 vans
made with the old pansl.

in a statement to The Times, Toyota said that there was no defect in the Sienna and that "a safety
recall was not deemed necessary” when it discovered the problem in 2003. ‘The company called the
replacement part "an additional safety measure.”

A peerless reputation for quality and safety has helped Toyota become the world's largest automaler.
But even as its sales have soared, the company has delayed recalls, kept a tight 1id on disclosure of
potential problems and attempted to blame human error in cases where owners claimed vehicle
defects,

The auntomaker's handling of safety issues has come under scrutiny in recent months because of
incidents of sudden acceleration in Toyota and Lexus vehicles, which The Times has reported were
involved in accidents causing 19 fatalities since 2001, more deaths from that problem than all other
antomakers combined.

After Toyofa this fall announced its biggest recall to address the sudden-acceleration problem, it
insisted publicly that no defect existed. That drew a rare public rebuke from the National Highway
Traffic Safety Administration, which chastised the antomaker for making “inaccurate and misleading
statemenfs.”




In the wake of Toyota's announcement of the massive recall, The Times examined some of the ways
the automaker has dealt with safety problems in recent years and found that:

* The automaker knew of a dangerous steering defect in vehicles including the 4Runner sport wtility
vehicle for years before issuing a recall in Japan in 2004, But it told regulators no recall was necessary
in the U.8., despite having received dozens of complaints from drivers. Toyota said a subsequent
investigation led it to order a U.S. recall in 2005. ’

* Toyota has paid cash settlements to people who say their vehicles have raced out of control,
sometimes causing serious accidents, according fo consumers and their attorneys. Other motorists who
complained of acceleration problems with their vehicles have received buybacks noder lemon laws.

* Although the sudden acceleration issue erapted publicly only in recent months, it has been festering
for nearly a decade. A computerized search of NHTSA records by The Times has found Toyota issued
eight previous recalls related to unintended acceleration since 2000, more than any other automaker.

* A former Toyota lawyer who handled safety litigation has sued the automaker, accusing it of
engaging in a "calculated conspiracy to prevent the disclosure of damaging evidence” as partof a
scheme to "prevent evidence of its vehicles' structural shortcomings from becoming known" to
plaintiffs lawyers, courts, NHTSA and the public.

As a result, plaintiffs attorneys ate considering reopening dozens of product-liability suits against the
automaker.

Toyota has.calted the allegations of the attorngy, Dimitrios Biller, "both misleading and inaccyrate"
and noted that he is also suing another former employer. The company said it had "acted appropriately
in product liability cases and in all reporting to federal safety regulators.”

In a written statement to The Times, Toyota said that it strove to keep government officials and
consumers informed about potential safety problems with its vehicles, which it says are tested to meet
or exceed federal standards.

"Toyota has absolutely not minimized public awareness of any defect or issue with respect to its
vehicles,” the company said.

Currently, Toyota is a defendant in at least 10 lawsuits alleging unintended acceleration that caused
five fatalities and four injuries. Two of those suits are seeking class-action status.

But few, if any, sudden-acceleration cases ever make it to frial, accoirding to attorneys who handle
such cases, '

After a 2007 crash of a Camry that accelerated out of control for 20 miles before killing the driver of
another car in San Jose, Foyota was sued by members of the victim's family. Their attorney, Louis
Franecke, said the antomaker "didn't want to go to trial,” and paid them a seven-figure suin in
exchange for dropping thie case and signing a non-disclosure form.




In an interview, Guadalupe Gomez, the driver of the runaway Camry, said he also signed a
contidentiality agreement and received a settlement from Toyota. He was initiatly arrested on
suspicion of manslaughter for causing the crash, but charges were never filed.

By settling, Toyota has managed to keep potentially damaging information out of the public eye, said
Raymond Paul Johnson, a Los Angeles attorney who said he had settled four sudden-acceleration
cages with the autoniaker.”

"Tt's just a matter of risk control for them,” Johnson said.

Toyota gaid that although it does not comment on individual cases, it "has resolved and will continue
to resolve matters with litigants through confidential settlement when it is in both parties’ interests to
do s0."

The majority of unintended acceleration incidents don't end up in accidents. But even afier minor
incidents, some consumeis have obtained deals under which their cars were repurchased on favorable
terms.

Tiin Marks, a small businessman in Camden, Ark., parked his davghter's 2006 Lexus IS 250 in front
of the dealership last year and said his family would never drive it again after experiencing four
sudden-acceleration events.

*They told my daughter she was texting while driving and wasn't paying attention," Marks recalled.
*She is a 95-pound, little itty-bitty thing, but she was fixing to twist off on that man."

The vehicle was bought back and the title branded as a lemon, according to vehicle registration
records. It was later registered in Florida, suggesting that the dealer resold it.

Much the same thing happened to Joan Marschall, a Visalia resident whose 2003 Camry accelerated
on its own threo times before she complained.

" took it to the dealer and said I wouldn't drive it again," Marschall recalled. "I said I don't care if you
tell me the computer says nothing happened. I know it did.”

Marschall received a lemon buyback too. Registration records show the car was transferred to a new
owner in Southern California.

Toyota said it had no policy to repurchase vehicles from customers complaining about sudden
acceleration, though its dealers may act on thelr ovwn to "preserve goodwill."

Some motorists who have confronted safety isstues said the automaker has hidden information from
them.




In January, Jeffrey Pepski, a financial consultant in suburban Minneapolis, took his 2007 Lexus ES
350 to the dealer after it accelerated out of control on a Twin Cities freeway, reaching 80 miles per
hour.

Toyota sent an expert to examine the car Feb. 3 and download clectronic data stored on the vehicle's
computers. When Pepski asked for a copy of the data, he was refused.

“They said it was proprietary,” Pepski recalled.

He filed a defect petition with NHTSA, and the dealer allowed Pepski to trade in the sedan for a sport
utility vehicle. The Lexus ES was not branded a lemon and was resold in Minnesota, records show.

How Toyota handles requests like Pepski's has frustrated investigators and vehicle owners who want
to get information contained on computers in their vehicles.

Nearly all new cars today contain an event data recorder, often called a black box, that can record
several seconds of key information when aceidents ocetir or in other circumstances.

According to Toyota, Its black boxes can capture vehicle speed, engine speéd, brake pedal application,
aceelerator pedal position and seat belt usage, among other things. That data, experts say, could be
crucial to investigating causes of sudden acceleration,

Unlike manufacturers such as General Motors Co. and Ford Motor Co., Toyota's data recorders ate
extremely difficult for non-Toyota personne! to read, said W.R. "Rusty" Haight, a black-box expert
who owns a San Diego collision investigation company.

Toyota says it has only one device in the U.S. that can read the data. An operating manual for the
device, a copy of which was reviewed by The Times, indicates that it takes two passwords to operate.

On its website, Tayota says that it "will not honor EDR readout requests from private individuals or
their aftorneys,” becavse Hs device Is & prototype.

On some safety issues, Toyota has little choice but to go public.

Sudden acceleration didn't become a national issue for the automalker until this fall, when it announced
its largest recall shortly after a 2009 Lexus ES accelerated out of control and crashed in San Diego
County, killing an off-duty California Highway Patrol officer along with his wife, daughter and
brother-in-taw.

In a 5:30 a.m. conference call the day before Thanksgiving, Toyota detailed remedies to prevent
acceleration problems it has blamed on gas pedals trapped by floor mats. Toyota will replace or
modify pedals, replace floor mats, modify floor well padding and add new safety software to seven
models, representing 4.26 million cars and trucks.




The campaign follows eight recalls in the U.S. over the last decade to fix problems that in the
automaker's own words could cause sudden aceeleration or faulty throtile system operation, Times
research shows,

Two years ago, a NHTSA investigation found that the gas pedal in Camry and Lexus ES sedans could
be trapped by rubber all-weather floor mats -- the sane problem being addressed in the current recall.
‘Toyota responded by recaliing 55,000 of the vehicles, but only enlarged a warning label on the
underside of the mat and on its packaging, .

In 2005, Toyota recalled 3,567 Lexus IS 250 sedans becaunse the gas pedal had a propensity to stick on
a floor pad. In 2006, it recalled 367,594 Highlander and Lexus R¥ SUVs after receiving complaints
that an interior cover could interfere with the accelerator pedal, keeping it depressed.

All those followed a 2003 recall in Canada of 408 Celicas, also for floor mat interference with the
acceletator pedal.

In the ongoing Sienna recall, Toyota is replacing a hard-plastic trim panel over the center console. In
its statement to The Times, the automaker said that pedal entrapment eould only be caused in the
event of a missing attachment clip, which might not be replaced after service work. -

Toyota said it issued the recall voluntarily after a single complaint to NHTSA prompted an
imvestigation by the agency. "In response to Toyota's voluntary caapaign, regulators closed the
investigation,” the company said.

NHTSA officials did not respond to a written question about the recall and the agency's oversight of
the matter,

The Sienna incident wasn't the-only time that Toyota issued a recall long after discovering a problem.

In 1994, NHTSA slapped Toyota with a $250,000 fine, at the time the agency's second-largest, for
providing misleading information about a fuel leak in Land Cruisers and walting two years to
undertake a recall to fix the problem. Toyota acknowledged that it failed to conduct a timely recall but
denied withholding information from the agency.

A decade later, Toyota recalled about 330,000 vehicles in Japau after a 2004 crash there -- caused by a
broken steering linkage — seriously injured five people. The vehicle in the accident, a Hilx Surf, was
sold in the U.S. as the 4Runner. Other truck models sold here, including the Toyota 4x4 and T100
pickups, also used the same linkage, a steering refay rod.

Despite that, the company told NHTSA in an October 2004 letter that it would not conduet a U.S.
recall becanse it had not received information here indicating a problem with the part.

Documents entered in four lawsuits filed in Los Angeles this year, however, show that Toyota had
received numerous.consumer complaints dating from 2000 and had replaced dozens of the parts under
warraitty. The documents also show that Japanese police, in an investigation of the defect, said that




Toyota employees had known about the problem since 1992 and should have initiated a recall
immediately.

In September 2005, Toyota recalled pearly 1 million vehicles in the .S, to replace the part, its
second-largest campaign.

It came too late for Zackary Andulewicz of lla, Ga., relatives said. The 20-year-old was driving his
Toyota 4x4 to work in Avgust 2003 when the pickup lost control, A witness said she heard a pop and
saw a spark just before the pickup careened off the road, fiipped into the air and rolled on its roof,
Audulewicz was Killed instantly.

"1 feel like they knew about the problem long before the recall,” said Don Audulewicz, Zackary's
father and one of the plaintiffs in the suits. "I can't understand why whoever was making decisions at
Toyota would do that."

Toyolz declined to discuss the case, citing its policy not to comment on pending litigation. In a writfen
statement, Toyota explained that its own investigation of the defective stesring component part led it
to broaden the recall to include the T100 truck.

On several occasions in the last decade, Toyota has been adimonished by judges for failing to provide
evidence. In 2000, for example, a Missouri state judge sanctioned it for failing to disclose results of
five rear-impact tests of Corollas "despite numerous discovery requests.” He ordered a new trial.

In 2007, California's Court of Appeal found that "Toyota had intentionally violated two crders
compelling discovery" of stability test results in a ease involving a Toyota-made forklifi that tipped
over and killed a worker. The court slapped Toyota with a $138,984.33 sanction and ordered a new
trial. Toyota, which denied wrongdoing, uitimately settled the case.

E. Todd Tracy, a Texas attarmey with 22 years of experience litigating against antomalers, belicves
that Toyota’s issues with legal discovery run far deeper than a few sanctions.

Over the Jast three months, he has moved to reopen 17 lawsuits against the automaker related to
vehicle rollovers because he now believes Toyota routinely hid information in those cases.

His argument rests on four boxes of documents submitted by Biller, the former Toyota attorngy. The
contents have not yet been revealed, but Tracy believes they prove that Toyota hid crucial information
about rollovers in those lawsuits.

"This is clearly information that Toyota does not want the public to see,” Tracy said. "For years, they
were the gold standard, but right now they have more problenas than they know what to do with."
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Times staff writers Doug Smith and Thomas Suh Lauder contributed to this report.




