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Plaintiffs,
V.
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HEALTHCARE SERVICES, INC., HEALTH
NET OF THE NORTHEAST, INC,, and
HEALTH NET OF NEW YORK, INC,,

Defendants.

Paintiff Premier Hedth Center P.C. (“Premier Health”), is a New Jersey professiond

corporation located at 385 Prospect Avenue, Hackensack, New Jersey 07601. It is wholly-owned
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by Phillip Kim, D.C. (“Kim”). Plaintiff Judson G. Sprandel, I, D.C. (“Sprandd”), is a licensed
Doctor of Chiropractic who practices at 1412 Cleveland Avenue, N.W., Canton, Ohio 44703.
Paintiff Ohio State Chiropractic Association (“OSCA”) is a membership organization which
serves the interests of chiropractic physicians practicing in the State of Ohio. To the best of
Paintiffs knowledge, information and belief, formed after an inquiry reasonable under the
circumstances, for their Class Action Complaint (hereinafter “Complaint”), Plaintiffs assert the
following against Defendants UnitedHealth Group, United HealthCare Services, Inc., Health Net
of the Northeast, Inc., and Health Net of New York, Inc. (collectively, “Defendants’ or
“United,” except where the latter two Defendants are being discussed separately, in which case
they are referred to jointly as “Health Net”).

INTRODUCTION

1. Paintiffs bring this action against Defendants under the Employee Retirement
Income Security Act of 1974, as amended, 29 U.S.C. § 1001, et seq. (“ERISA”).

2. Plaintiffs Premier Health and Sprandel (“Individual Plaintiffs’) and the members
of the putative Class, as defined below, are health care providers who have provided health care
services to members of health care plans insured or administered by United (“United Insureds’),
and who have been paid by United for providing such services through the issuance of benefits
under the terms and conditions of the United Insureds health care plans (“United Plans’).
Paintiff OSCA is a membership organization that serves the interests of chiropractic physicians
in the State of Ohio. It brings this action in a representational capacity on behalf of its members.
As aleged herein, United engaged in post-payment audits of the benefit payments made to the
Individual Plaintiffs and other members of the Class and subsequently determined that it had
erroneously made overpayments that it then demanded be repaid. It then took steps to coerce the

Individual Plaintiffs and other Class members to return the alleged overpayments, including by
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withholding payments from new and unrelated services and applying them to the alleged debt, or
by filing invalid lawsuits seeking to compel repayment.

3. Many of the United Plans at issue are provided through private employers. As a
result, they are governed by ERISA, which establishes strict rules and procedures that United or
other entities that administer ERISA plans must comply with. Among other things, ERISA sets
forth specific steps that must be followed when an insurer such as United makes an “adverse
benefit determination” by denying or reducing benefits, including by providing a “full and fair
review” of the decision. By making a retroactive determination that a previously paid benefit
was, in fact, paid improperly, an insurer makes an adverse benefit determination under ERISA.
As detailled herein, United has violated ERISA by making its retroactive adverse benefit
determinations without complying with ERISA requirements.

THE PARTIES

Plaintiffs

4. Premier Hedth operates a multidisciplinary health care clinic that provides
professional chiropractic and physical therapy health care services to various patients, many of
whom are United Insureds. Premier Health is an out-of-network (*ONET”) health care provider,
which means that it never signed an agreement with Defendants to accept discounted rates in
exchange for having United Insureds directed to it. Rather, it provides services to patients who
choose to come to it, and then, pursuant to assignments that are signed by its patients, bills to and
receives benefit payments directly from United on behalf of the United Insured patients.

5. The standard “Assignment of Benefits Form” that Premier Health has its patients
sign states:

| hereby instruct and direct [United or Health Net] Insurance Company to pay by

check made out and mailed out to: Premier Health Center, P.C., 385 Prospect
Ave,, 1Fl., Hackensack, NJ 07601, Or
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If my current policy prohibits direct payment to doctor, | hereby also instruct and
direct you to make out the check to me and mail it as follows:. [to same address]

For the professional or expense benefits allowable, and otherwise payable to me
under my current insurance policy as payment toward the total charges for the
professional services rendered. THIS IS A DIRECT ASSIGNMENT OF MY
RIGHTS AND BENEFITS UNDER THIS POLICY. This payment will not
exceed my indebtedness to the above-mentioned assignee, and | have agreed to
pay, in a current manner, any balance of said professiona service charges over
and above this insurance payment.

Pursuant to this assignment, Plaintiff has standing to pursue claims under ERISA.

6. Dr. Sprandel is a Doctor of Chiropractic who also provides services to numerous
United Insureds. He is an in-network provider with United, which means that he has agreed to
accepted discounted rates from United for providing Covered Services to United Insureds (as
defined in the United Plans). Dr. Sprandel has become an in-network provider in order to gain
better access to United Insureds as patients.

7. As does Premier Hedth, Dr. Sprandel has his patients execute written
assignments, as a matter of course, in which they agree that he may bill and receive payments
directly from United. Thus, he, too, has standing to pursue ERISA claims. Further Dr. Sprandel’s
patients affirm that they remain financially liable for any portion of the bill that is deemed not to
be medically necessary or otherwise not a Covered Service.

8. The OSCA is achiropractic association based in Columbus, Ohio. Dr. Sprandel is
a member of the OSCA and its former President. As of the end of 2010, the OSCA’s
membership consisted of more than 800 chiropractic physicians residing and practicing in the
State of Ohio. The OSCA’s declared mission is to “empower Ohio chiropractic physicians as the
preferred choice for health care needs, specializing in spina care, neuromuscular care and/or
nervous system function; and [to educate] the general public and policymakers on the importance

of chiropractic in reaching one's fully human potential.” Further, the OSCA’s Mission Statement
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isasfollows:
Our mission is to promote the science, philosophy and art of the chiropractic
profession by advocating the highest standard of ethics in practice; by working
united to advance the profession; by developing close cooperation among the
doctors within the association for the welfare of all Doctors of Chiropractic and

the public we serve; and by promoting desirable relationships with other entities
for the benefit of the chiropractic profession.

The OSCA brings this action in an associationa capacity on behalf of its members, many of
whom have suffered improper audits, repayment demands and recoupments from Defendants.

Defendants

9. Defendant UnitedHealth Group is a corporation organized and existing under and
pursuant to the laws of Minnesota which issues and administers health care plans around the
country through its various wholly owned and controlled subsidiaries, including Defendant
United HealthCare Services, Inc., Defendants Health Net of the Northeast, Inc., is a wholly-
owned subsidiary of Health Net, Inc., a California based health insurance company. The assets of
Health Net of the Northeast, Inc., including its various licensed subsidiaries, such as Health Net
of New York, Inc., were acquired by UnitedHealth Group in December 2009, such that United
now wholly owns and controls the Health Net of New Y ork, Inc. United and, acting in their own
name, the Health Net Defendants, engaged in numerous post-payment audits and have
improperly recouped or otherwise sought to recover payments from many Providers, including
Plaintiffs, in violation of ERISA.

10.  Due to the manner in which Defendants function with respect to their United
Plans, they are al functional ERISA fiduciaries and, as such, must comply with fiduciary
standards. Moreover, in making coverage determinations relating to their United Insureds,
Defendants must comply with the terms and conditions of the applicable health care plans and

otherwise must comply with ERISA and its underlying regulations.
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JURISDICTION AND VENUE

11.  Defendants actions in administering employer-sponsored hedth care plans,
including determining reimbursements for Providers who supply health care services to United
Insureds pursuant to the terms and conditions of the health care plans, are governed by ERISA,
29 U.S.C. 81001, et seg. Plaintiffs assert subject matter jurisdiction under 28 U.S.C. § 1331
(federal question jurisdiction), 29 U.S.C. § 1132(€) (ERISA).

12.  Venueis appropriate in this District for Plaintiffs' claims under 28 U.S.C. § 1391
and 29 U.S.C. 8§ 1132(e)(2) because Plaintiff Premier Health resides and operates here, material
portions of the improper repayment demands that are the subject of this lawsuit occurred here,
and Defendants are authorized to do business here, either directly or through wholly owned and
controlled subsidiaries.

THE EXPERIENCE OF PLAINTIFF PREMIER HEALTH
WITH UNITED HEALTH PLANS

Health Net

13.  On or about January 6, 2010, Plaintiff Premier Health received a series of |etters
from Health Net, through Health Net of New Y ork, Inc. Recovery Unit, notifying Premier Health
of a purported overpayment of previously paid benefits. The letter stated:

We recently determined that the claim referenced above was overpaid by [a

specified amount which differed for each letter] for the reason listed at the bottom

of this notice. Additional, there may be interest if indicated above.

You may elect to refund the amount paid incorrectly. If we do not receive your

payment within 30 calendar days from the date of this letter, we will deduct the

overpayment amount from future claim payments.

Please send a refund check for [the specified amount] within 30 calendar days to

the address listed below. A copy of thisletter must accompany your payment. We

have included a postage paid envelope for your convenience. . . .

If you believe the overpayment refund request is incorrect, you have 30 calendar
days from the date of this letter to send written documentation of your dispute to:
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Provider Service Unit, 1 Far Mill Crossing, P.O. Box 904, Shelton, CT 06484 or
cal ...

14. At the bottom of the letter, Health Net listed the following as “Reasons’ for the
repayment demand: “Adjustment made to prior payment; New information received by plan,
member not eligible on the date of service.” In total, Health Net demanded that Premier Health
repay approximately $4,500 for services provided to a United Insured primarily in June 2009.

15.  On January 25, 2010, through its agent, Precision Billing & Consulting Services,
LLC (“Precision Billing”), Premier Health submitted a first level appeal to Health Net's
repayment demand in which it specifically stated: “1 am contesting this [repayment] request and
the money may not be deducted without a hearing.” The letter then detailed the information that
was necessary to allow the appeal to proceed:

| must respectfully decline your request until the following documentation has
been presented to establish your entitlement to the refund. Our records indicate,
and your payment confirms, that the patient was insured under your health care
plan and covered for services rendered at the time of treatment.

Therefore, 1 must have documentation to support your right to a reversal of
payment. | will carefully review these documents to determine the
appropriateness of thisrequest. | will require:

1. A copy of the claim.
2. A copy of the canceled check.
3. A clearly stated reason for this reversal of payment.

4. An explanation as to why the claim was originally considered
acceptable and is now denied.

5. The statute of limitations in regard to the refunds.

6. A copy of the appropriate section of your contract stating your
entitlement of this action.

| am entitled to this information in a timely manner. However, your demand of
payment within 30 days is unrealistic. You will need time to gather the
information and | will equally need time to review it. Therefore your threat of
deducting the monies from my future clam payments is inappropriate,
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unprofessional and illegal!

Upon arriva of the fore-mentioned documentation | will carefully review it and
determineif | feel arefund is appropriate.

Be advised that | DO NOT authorize an extraction from future payments to cover
this.

16.  In the letter, Premier Health then cited several court decisions in which it was
established that the risk of loss arising from an erroneous payment by an insurer to a health care
provider rests with the insurance company, such that recoupment of such payments would be
improper.

17.  Hedth Net did not formally respond to the appeal, but in subsequent telephone
calls, Health Net represented to Premier Health that Health Net would not consider the appeal
and that it was therefore effectively denied. By February 26, 2010, Health Net had begun to
recoup the alleged overpayments by withholding sums from payments otherwise due and owing
to Premier Health for services provided to United Insureds.

18. In an email to Premier Health dated March 16, 2010, Health Net confirmed the
recoupments had begun, stating:

Below is a breakdown of all claims retracted, showing if recouped or still open.

Again if the Member can get her coverage updated than all of these claims will be

reprocessed. If she cannot get coverage retro-activated than she will be
responsible for payment to you in full on these claims.

19.  The email summarized that a total of $3,084 had been recouped, by withholding
payments for unrelated claims that were otherwise payment benefits, with an additional $1,382
“on hold.” The email ended by stating: “There is nothing further | can do to resolve this issue.”
Health Net has proceeded to recoup funds from Premier Health in an amount exceeding that
which it claimed to have been overpaid.

20. Prior to recouping the funds, Health Net failed to offer or provide Premier Health
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with a“full and fair review” of the retroactive adverse benefit determination which served as the
basis for its repayment demand. For this and other reasons, Health Net violated ERISA.

United

21.  Among the services Dr. Kim, on behalf of Premier Health, provides to his patients
are Manipulation under Anesthesia (“MUA"), where a provider places a patient under anesthesia
before providing spinal manipulation services, and Nerve Conduction Studies (“NCV”), which
are used to find damage to the peripheral nervous system and to assist in the diagnosis of and
treatment for nerve disorders. Dr. Kim has provided these treatments to United Insureds for
years; these services have been reimbursed as Covered Services under the patients' health care
plans throughout.

22. At some point beginning as early as 2006 for MUA and 2008 for NCV, United
changed its policy and began to deny coverage for such services. Premier Health appealed those
denials and exhausted all administrative remedies. Premier Health subsequently sued United in
state court in New Jersey seeking coverage for the denied benefits on behalf of a number of
United Insureds for whom it provided these and other health care services.

23.  On November 30, 2010, United filed its Second Amended Answer to Amended
Complaint, Defenses and Amended Counterclaim (“United Counterclaim™) to Premier Health's
state law complaint. In its counterclaim, United asserts that it “was and is the administrator
and/or insurer of major medical and hospitalization plans sponsored by employers and offered to
their employees throughout the United States, including New Jersey,” defining them collectively
as the “Hedlth Plans,” adding that “[m]any of these Hedth Plans . . . were and are employee
welfare benefit plans governed by ERISA.” United Counterclaim, 5.

24.  United proceeds to assert aright to repayment for previously paid MUA and NCV
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payments to Dr. Kim, on the basis that they were not Covered Services under the applicable
Health Plans, stating:

Phillip Kim, D.C. and Plaintiff have been erroneously reimbursed for MUA

services, which are not covered under the [Health] Plans. Plaintiff has submitted

under Phillip Kim, D.C.’s name for serial MUA procedures, that are not covered

services under The Plans, and which were performed on at least nine [United]

participants.

Phillip Kim, D.C. and Plaintiff have also been erroneously reimbursed for nerve

conduction studies, which were not performed in conjunction with needle

electromyography, and therefore are not covered services.
United Counterclaim, 11 20-21.

25.  United then asserted that it was seeking overpayment of “no less than $498,000,”
representing the aggregate amount by which it purportedly had overpaid Premier Headth for
providing non-covered MUA and NCV services. In so doing, United made clear that it was
asserting its claim as aremedy under ERISA, stating:

Pursuant to 29 U.S.C. § 1132(a), with respect to the Health Plans governed by

ERISA, [United] may bring a civil action to obtain “appropriate equitable relief”

to redress violations of ERISA or the terms of an ERISA plan, or to enforce any

provisions of ERISA or the terms of the ERISA plan.

Id. 1 31. Further, United asserted that any claims by Premier Health to chalenge United's
payment policies were preempted by ERISA: “Plaintiff’s remedies for any act or omission of
United are limited solely to those afforded by ERISA. Id. 1 5.

26.  United is correct that ERISA governs a dispute over the alleged overpayment of
health care benefits and related repayment demands made by insurers against providers. Its
counterclaim, however, was improvidently filed as state courts do not have jurisdiction over the
ERISA clams filed by United. Premier Hedlth, therefore, be filed a motion to dismiss the

Counterclam.

27. In this action, Premier Health seeks to exercise its rights under ERISA, pursuant

10
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to assignments it has received from its United Insured patients, to preclude United from seeking
to enforce its repayment demands. Among other things, United cannot pursue a repayment
demand, which constitutes a retroactive adverse benefit determination, without complying with
ERISA’s detailed procedural guidelines, including the requirement that United provide a “full
and fair review” of its adverse benefit determinations.

THE EXPERIENCE OF PLAINTIFF SPRANDEL
WITH UNITED HEALTH PLANS

28.  In mid-2009, Dr. Sprandel received various requests for medical records from
OptumHealth, a wholly-owned subsidiary of United, as part of an ongoing post-payment audit of
benefits he had previously received for services provided to United Insureds. Dr. Sprandel
complied with the requests and provided the records.

29. In August 2009, Dr. Sprandel received a series of formal “Refund Requests’ from
OptumHealth, sent under the letterhead of Johnson & Rountree, a collection agency retained by
United for work on collecting aleged overpayments from providers. In these requests,
OptumHealth identified the date of service, from 2008 or 2009, with the amount of overpayment
identified. The following was listed as the “Overpayment Reason”:

Claim paid for a service not payable under OptumHealth Reimbursement Policy.

Manual therapy (97140) must be documented as a distinct service not in the

chiropractic manipulative treatment region and must meet the timed-service

requirement as described in ANC Group UM Policy 474 and Reimbursement

Policies 0045 & 0049. The following CPT codes are not supported by the

documentation submitted. [Date of service]: 97149.

30. This was followed by a series of letters from OptumHedth in or around
September 2009, in which it stated it had “recently performed areview of UnitedHealthcare paid

clams’ in which “it was determined the claim(s) . . . was/were paid incorrectly.” After asking

that a “refund check” be made out to UnitedHeathcare and sent to Johnson & Rountree, it

11
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added: “If you believe these findings are in error, you have the right to appeal. If you want to
appeal, you must do so within 30 days of receipt of thisinitial request by submitting, in writing,
the reason for your appeal, any documentation, and supporting material to Johnson & Rountree .
.7 Findly, it stated that “[i]f a response is not recelved, UnitedHealthcare may offset future
payments by the refund amount requested.”

31. By letter dated November 4, 2009, Dr. Sprandel submitted a formal appeal to
United’ s repayment demand, stating:

The purpose of this correspondence is to furnish proof that the services rendered

to your insured, my patient, were reasonable necessary, and the billing codes for

same are herein discussed for clarification purposes, and to remain adamant that

no overpayment exists, the UCR rates of [United] have been applied by us, aplan

provider for [United].

32. In the letter, Dr. Sprandel explained that he used CPT Code 97140 with modifier
-59 to demonstrate that he was providing this service on a region unrelated to the area of
chiropractic manipulative treatment that was therefore properly payable as a distinct service, as
explained in the coding books identifying proper coding protocols: “[I]f the 97140 serviceisat a
different region, the AMA approves its usage. For such encounters, the modifier -59 is appended
to the 97140, and it signifies that a distinct procedure is being performed at other than the CMT
treatment region.”

33.  United (through OptumHealth and Johnson & Rountree) denied the appea by
letter dated November 19, 2009, stating:

Johnson & Rountree Premium, on behalf of ANC Group, Inc. (“OptumHealth

Care Solutions”), previously contacted you regarding this incorrect payment and

requested arefund. You filed awritten appeal. After reviewing the documentation

submitted, we find the overpayment refund request remains valid. The details of
the decision(s) are explained on the attached list.

Please make your refund check payable to UnitedHealthcare and mail the check
along with a copy of this letter and attached list to Johnson & Rountree Premium,
P.O. Box 203921, Houston, TX 77216-3921.

12
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If you believe this decision was made in error, please submit in writing the

reasons for your continuing appeal, any documentation, and supporting material

to Johnson & Rountree Premium, PO Box 2625, Del Mar, CA 92014.

Your prompt atention to this matter is greatly appreciate. If a response is not

received, UnitedHealthcare may offset future payments by the refund amount

requested.
The list attached to the letter identified the amounts that were allegedly overpaid, with the
statement: “A second audit of the originally submitted medical records has been completed. The
overpayment determination that CPT code 97140 is not supported by the required documentation
has been upheld.”

34.  Dr. Sprandel responded to this correspondence with a letter dated December 2,
2009, stating as follows:

[Slince the issue dispute is 97140-59 for services wherein trigger point
compression was manually administered, we have consulted a billing specialist
who recommended using code 97124-59, instead of 97140-59.

Since the services have been paid, please note rebilling is for correction of code
purposes only.

35.  After resubmitting the bills with the revised code, Dr. Sprandel continued to
receive reports from Johnson & Rountree asking for repayment. He therefore submitted further
appeals, asking for back-up information supporting the pricing paid for the treatments and for the
clam that the treatments provided were not Covered Services under the patients health care
plans. In one letter dated December 17, 2009, Dr. Sprandel stated:

We have re-examined the 12-07-2009 corrected billing and find that HGFA [sic]

billing was originaly $51.00 for CPT code 97124. You will need to furnish the

claimant/insureds SPD [summary plan description] to prove that CPT 97124 . . . is
not a covered service.

36. In another letter of the same date, referring to continued repayment demands
relating to CPT code 97140, Dr. Sprandel reiterated his demand for back-up information,

including the patients SPD and the “‘audit’ notes’ relating to the repayment demand. In

13
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reguesting such information, Dr. Sprandel stated:
We cannot simply “accept” your word —we must have proof of your assumptions
and this will be the third time we have asked you for proof of price lists within
this patient’'s SPD (Summary Plan Description), which is probably an ERISA
matter, hence, there should be a printed SPD available to me as a provider. If this

isan ERISA contract, you must furnish the SPD or face a fine of $100.00 per day
for not furnishing the SPD on atimely basis.

37.  Without responding to Dr. Sprande’s request for back-up information, United
(through OptumHealth and Johnson & Rountree) issued new letters in January 2010, designated
as “Appeal Resolution — Overpayment Still Exists,” which ssmply repeated the same language
from the November 19, 2009 letter, stating that the appeal had been denied and the overpayment
remained due and owing. Accompanying these letters were the same charts reflecting the
overpayment demand, stating:

A third audit of the originally submitted medical records has been completed. The

overpayment determination that CPT code 97140 is not supported by the required
documentation has been upheld.

38.  Dr. Sprandel has continued to receive repeated refund requests from Johnson &
Rountree on behaf of United, forcing Dr. Sprandel and his staff to waste vauable time and
energy responding to such requests and filing repeated and futile appeals. Each and every time,
United (through Johnson & Rountree) has denied the appeals, while ignoring the requests for
back-up information and related documents. Through this action, Dr. Sprandel seeks to exercise
his rights under ERISA, pursuant to assignments he has received from his patients insured by
United, to preclude United from seeking to enforce its repayment demands. Among other things,
United cannot pursue a repayment demand, which constitutes a retroactive adverse benefit
determination, without complying with ERISA’s detailed procedural guidelines, including the

requirement that United provide a“full and fair review” of its adverse benefit determinations.

14
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UNITED'SERISA VIOLATIONS

39.  Dueto therole United played in administering the United Plans that provided the
insurance to the patients whose claims were subsequently determined to be overpaid, including
making coverage and benefit decisions and deciding appedls, it acted as a fiduciary under
ERISA. Under ERISA, United cannot deny coverage for such services unless the applicable
health care plan expressy includes an exclusion specifying that such services are not covered
benefits.

40.  Under ERISA, United is required, among other things, to comply with the terms
and conditions of its hedth care plans; to accord its United Subscribers or their providers an
opportunity to obtain a “full and fair review” of any denied or reduced reimbursements; and to
make appropriate and non-misleading disclosures to United Subscribers or their providers. Such
disclosures include accurately setting forth plan terms; explaining the specific reasons why a
clam is denied and the internal rules and evidence that underlie such determinations; disclosing
the basis for its interpretation of plan terms; and providing appropriate data and documentation
concerning its coverage decisions.

41.  Inoffering and administering its health care plans, United further assumestherole
of “Plan Administrator,” as that term is defined under ERISA, in that it interprets and applies the
plan terms, makes all coverage decisions, and provides for payment to members and/or their
providers. As the acting Plan Administrator, United also assumes various obligations specified
under ERISA. These obligations include providing its members with a Summary Plan
Description (*SPD”), a document designed to describe in layperson’s language the material
terms, conditions and limitations of the health care plan. The full details of the plan, which are

summarized in the SPD, are contained in the Evidence of Coverage (“EOC”) that governs each

15
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member’ s health care plan.

42.  United is aso obligated under ERISA to make its coverage determinations in a
manner consistent with the disclosures contained in the SPD. To the extent there is a disparity or
conflict between the SPD and the EOC, the SPD governs, so long as the member benefits from
the application of the SPD. If the employer, rather than United, is deemed to be the Plan
Administrator, United remains responsible for ensuring that the SPD complies with the law
under its duties as a co-fiduciary as provided in ERISA, 29 U.S.C. 8§ 1105, even if the employer
prepares or disseminates the SPD.

43.  United violated ERISA and breached its fiduciary duties by failing to disclose the
reimbursement rules it used to reduce members benefits, by making retroactive benefit claim
denials without proper disclosure or following required procedures, by seeking to impose new
policies after-the-fact in an effort to compel payments by providers, by improperly excluding
benefits for safe and effective services based on an incorrect determination that they were not
Covered Services, by improperly recouping benefits or suing for repayment of benefits that were
rightfully paid to Paintiffs, and by failing to fulfill its obligations of good faith, due care and
loyalty.

44.  Under ERISA:

The term “adverse benefit determination” means any of the following: a denid,

reduction, or termination of, or a failure to provide or make payment (in whole or

in part) for, a benefit, including any such denial, reduction, termination, or failure

to provide or make payment that is based on a determination of a participant’s or

beneficiary’s eligibility to participate in a plan, and including, with respect to

group health plans, adenial, reduction, or termination of, or afailure to provide or

make payment (in whole or in part) for, a benefit resulting from the application of

any utilization review, as well as a failure to cover an item or service for which

benefits are otherwise provided because it is determined to be experimenta or
investigational or not medically necessary or appropriate.

45.  As the definition makes clear, United's new policies as applied to Providers

16
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constitute “adverse benefit determinations’” under ERISA. The requests for recoupment are based
on United's determination that the services at issue were not “covered,” and the forced
recoupment or withholding of authorized benefits constitutes a “reduction” in benefits or “a
failure to provide or make payments (in whole or in part) for a benefit,” thereby satisfying the
requirement for an adverse benefit determination.

46.  ERISA further establishes what steps must be followed once an “adverse benefit
determination” is reached, including the following:

[T]he plan administrator shall provide a clamant with written or electronic

notification of any adverse benefit determination. . . . The notification shall set

forth, in a manner calculated to be understood by the claimant — (i) The specific

reason or reasons for the adverse determination; (ii) Reference to the specific plan

provisions on which the determination is based; (iii) A description of any

additional material or information necessary for the claimant to perfect the claim

and an explanation of why such material or information is necessary; (iv) A

description of the plan’s review procedures and the time limits applicable to such

procedures, including a statement of the clamant’s right to bring a civil action

under section 502(a) of the Act following an adverse benefit determination on
review . .. (29 CFR 2560.503-1(g)).

47.  Inaddition, ERISA requires that each claimant be given “a reasonable opportunity
to appeal an adverse benefit determination” and to receive a “full and fair review of the claim,”
(29 CFR 2560.503-1(h)(1)), al within clear and explicit timing requirements.

48.  United utterly failed and continues to fail to comply with any of the ERISA
requirements. After making benefit determinations, pursuant to which it found that the specific
health care services at issue were Covered Benefits of its health care plans and subsequently paid
benefits to the providers, United reversed its coverage decisions. United subsequently informed
these Providers that it was determining that those same services were no longer deemed to be
Covered Services and demanded that the providers repay United.

49.  United's actions represent after-the-fact adverse benefit determinations under

ERISA that would have the effect of creating new liabilities for the members to the providers.
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Yet, United failed to inform United Insureds or their providers of their actions, including by
failing to provide necessary disclosures or documentation required under ERISA either to the
members or the providers.

50.  Because of United's failure to comply with the steps required under ERISA to
pursue an adverse benefit determination, its actions in demanding recoupment are invalid and
unenforceable, and its coverage determinations should be deemed to be arbitrary and capricious.

51.  Even were United to have complied with its procedural obligations under ERISA,
it has no legal right to recoup or pursue repayment of such funds paid to Providers, based on
retrospective reversals of prior benefit determinations. Each recoupment demand issued by
United is a claim for restitution under ERISA. Yet, ERISA does not permit restitution unless the
assets at issue are easily identified and separate from other assets, which these are not. Providers
obtained the funds in good faith and expended them or otherwise acted based on the assumption
that such payments were proper. As there is no dispute that the services at issue were provided
by the Providers, and that they billed and received payment for these services in good faith,
ERISA does not permit restitution, and equity demands that the providers be entitled to keep
such payments. United should therefore be estopped from seeking recoupment or retaining any
funds that were paid pursuant to its demands, or should otherwise be found to have waived its
ability to collect.

CLASSDEFINITIONS

52.  Thelndividual Plaintiffs bring this action on their own behalf and on behalf of an
“ERISA Class,” defined as:

All hedlthcare providers who, from six years prior to the filing date of this action
to its fina termination (“ERISA Class Period”), provided healthcare services to
patients insured under hedthcare plans governed by ERISA and insured or
administered by Defendants, and who, after having received payments from
Defendants, were subjected to retroactive requests for repayment of all or a
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portion of such payments based on a determination that the services were not
Covered Services or otherwise medically necessary.

53.  Thelndividua Plaintiffs bring claims against Defendants on their own behalf and
on behalf of the ERISA Class, and the OSCA brings claims against Defendants in a
representational capacity on behalf of its members, (1) to enjoin Defendants from continuing to
compel return of prior payments of plan benefits; (2) to order Defendants to return to all Class
members all funds, plus interest, that Defendants have withheld to offset the amounts demanded
or that have been paid by Class members to Defendants in response to such demands; and (3) to
declare that any future efforts to recoup payments for errors or mistakes in prior payments must
comply with the specific requirements under ERISA for adverse benefit determinations.

COMMON CLASSCLAIMS, ISSUESAND DEFENSESFOR THE CLASS

54.  Thefollowing common class claims, issues and defenses for the Plaintiffs and the
Class arise for the defined Class Period:

(1)  Whether Defendants’ efforts to compel recoupment of previously paid
benefits as describer herein violated ERISA, or other applicable law;

(20  Whether Defendants' determinations that the chiropractic services detailed
herein are excluded from coverage under the terms of its health care plans are in violation of
ERISA, or other applicable law;

(3)  Whether ERISA requires each Class member to prove exhaustion or other
legal reason excusing exhaustion;

(4)  Whether Defendants actions with regard to Class members result in a
waiver of any objection to the validity of any assignments that may have been given by United
Insureds, or whether Defendants are otherwi se estopped from asserting such an objection;

(5)  Whether Class members may recover amounts repaid to Defendants or
unpaid benefits and if so, the amounts they should receive;

(6) Whether Defendants’ failure to provide accurate plan documents, EOCs,
SPDs and other information upon request entitles Class membersto any relief;

(7)  Whether, in addition to unpaid benefits, interest should be added to the
payment of unpaid benefits under ERISA,;

19



Case 2:11-cv-00425-FSH -PS Document 1 Filed 01/24/11 Page 20 of 26 PagelD: 20

8 Whether Defendants' claims review procedures comply with ERISA;

9 The standard of review applicable to evaluate Defendants benefit
determinations,

(10) Whether Defendants’ forced recoupment, as detailed herein, isin violation
of ERISA asit relates to restitution; and

(11) What the applicable statute of limitations periods are for the claims of
Class members.

ADDITIONAL CLASSACTIONALLEGATIONS

55.  The members of the Class are so numerous that joinder of all members is
impracticable. Upon information and belief, the Class consists of thousands of health care
providers who provided services to United Insureds covered by commercial group hedth plans
insured, offered, or administered by Defendants. The precise number of membersin the Classis
within Defendants' custody and control. Based on reasonable estimates, the numerosity
requirement of Rule 23 is easily satisfied for the Class. Common questions of law and fact exist
asto al Class members and predominate over any questions affecting solely individual members
of the Class, including the class action claims, issues and defenses listed above.

56.  The Individua Plaintiffs claims are typical of the claims of the Class members
because, as a result of the conduct aleged herein, Defendants have breached their statutory and
contractual obligations to the Individual Plaintiffs and the Class through and by uniform patterns
or practices as described above, including but not limited to their efforts to compel repayment of
prior paid benefits and their forced recoupment through conversion or withholding of unrelated
benefit payments.

57.  The Individua Plaintiffs will fairly and adequately protect the interests of the
members of the Class, are committed to the vigorous prosecution of this action, have retained

counsal competent and experienced in class action litigation and in the prosecution of ERISA
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claims and have no interests antagonistic to or in conflict with those of the Class. For these
reasons, the Individual Plaintiffs are adequate class representatives under Fed. R. Civ. P. 23.

58.  The prosecution of separate actions by individual members of the Class would
create a risk of inconsistent or varying adjudications that could establish incompatible standards
of conduct for Defendants.

59. A class action is superior to other available methods for the fair and efficient
adjudication of this controversy because joinder of all members of the Class is impracticable.
Further, because the unpaid benefits denied Class members may be relatively small, the expense
and burden of individual litigation make it impossible for the Class members individually to
redress the harm done to them. Defendants maintain computerized clams information that
enables them to calculate unpaid amounts resulting from their benefit determinations for Class
members. Given the uniform policy and practices at issue, there will aso be no difficulty in the
management of this litigation as a class action.

COUNT |

CLAIM FOR BENEFITSUNDER GROUP PLANS GOVERNED BY ERISA
(on behalf of Plaintiffsand the ERISA Class)

60. The allegations contained in this Complaint are realeged and incorporated by
reference as if fully set forth therein. Count | is brought under 29 U.S.C. § 1132(a)(1)(B).

61.  United must pay benefits to United Insureds, or to their providers pursuant to
assignments, that are insured, funded or administered by United pursuant to the terms of their
United Plans.

62. To the extent United has determined that charges submitted for reimbursement on
behalf of Plaintiffs and the members of the ERISA Class are no longer Covered Services under

its health care plans, such afinding is an “adverse benefit determination” under ERISA.
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63. United sought to compel the Individual Plaintiffs and the members of the ERISA
Class to repay previously paid benefits without complying with terms and conditions required by
ERISA for dealing with adverse benefit determinations.

64.  United violated its legal obligations under ERISA and federa common law each
time it denied benefits as detailed herein without complying with ERISA’s requirements for
dealing with adverse benefit determinations.

65.  United's lack of disclosure to the United Insureds and Providers relating to
adverse benefit determinations, as required under ERISA, violated its legal obligations.

66. Dueto United’s failure to comply with ERISA in pursuing recoupment efforts, it
is estopped from pursuing such efforts and, further, is required to repay members of the ERISA
Class any amounts: 1) paid to United in response to its recoupment demands; or 2) unilaterally
withheld by United in order to apply them to sums United demanded be repaid.

67. ERISA precludes United's recoupment efforts, as they do not satisfy the
requirements for equitable restitution.

68. Due to United’s failure to comply with ERISA in making the above-detailed
adverse benefit determinations, United is estopped from making such findings and precluded
from denying coverage without complying with ERISA.

69.  Thelndividua Plaintiffs, on their own behalf and on behalf of the members of the
Class, seek unpaid benefits, interest back to the date their claims were originaly submitted to
United, withdrawal of all claims for rescission or other relief against Providers or members of the
ERISA Class, and repayment of any amounts paid by or withheld from members of the ERISA
Class in response to any such letters or demands. Plaintiffs, including the OSCA, aso sue for

declaratory and injunctive relief related to enforcement of plan terms, and to clarify their rights
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to future benefits. Plaintiffs further request attorneys’ fees, costs, prejudgment interest and other
appropriate relief against United.
COUNT 11

FAILURE TO PROVIDE FULL AND FAIR REVIEW ASREQUIRED BY ERISA
(on behalf of Plaintiffsand the ERISA Class)

70.  The allegations contained in this Complaint are realeged and incorporated by
reference asif fully set forth herein.

71. United functioned and continues to function as the “ plan administrator” within the
meaning of such term under ERISA. During the Class Period, Subscribers were entitled to
receive a “full and fair review” of all claims denied by United, and entitled to assert a claim
under 29 U.S.C. § 1132(a)(3) for failure to comply with these requirements.

72.  Although United was obligated to do so, it failed to provide a “full and fair
review” of denied claims pursuant to 29 U.S.C. § 1133 (and the regulations promulgated
thereunder) for Plaintiffs and the Class by making claims denias that are inconsistent with or
unauthorized by the terms of Members EOCs and SPDs, as well as by failing to disclose its
methodology and other critical information relating to such claims denials.

73. By engaging in the conduct described herein, including using improper, invalid
and undisclosed policies relating to the specified headth care services, making baseless threats
regarding overpayments and the pursuit of litigation, withholding payments for properly
submitted claims to apply toward the demanded amount, and for effecting other systematic
benefit reductions without disclosure or authority under the plans, United failed to comply with
ERISA, itsregulations and federal common law.

74.  As aresult, United failed to provide a “full and fair review,” failed to provide

reasonabl e claims procedures, and failed to make necessary disclosures to its Insureds.
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75.  Appeds of Providers and members of the ERISA Class should be deemed
exhausted or excused by virtue, inter alia, of United’s numerous procedural and substantive
violations.

76.  The failed appeals of the Individual Plaintiffs show the futility of exhausting
appeals to United. Exhaustion of internal appeals under ERISA should, therefore, be deemed to
be futile.

77.  During the Class Period, the Individua Plaintiffs and the members of the ERISA
Class have been harmed by United's failure to provide a “full and fair review” of appeals under
29 U.S.C. § 1133, and by its failure to disclose relevant information in violation of ERISA and
the federal common law. All Plaintiffs and the members of the ERISA Class are also entitled to
injunctive and declaratory relief to remedy United’ s continuing violation of these provisions.

COUNT 111

EQUITABLE RELIEF UNDER ERISA

78.  The alegations contained in this Complaint are realleged and incorporated by
reference asif fully set forth herein.

79.  United issued demand letters to Providers seeking to compel repayment of
previously paid benefits, and forcibly recouped benefits from unrelated claims to apply toward
the alleged overpayment, without any authority or validation, or sought to compel payment
through lawsuits or other actions. In so doing, United failed to comply with the terms and
conditions of its healthcare plans, both those under ERISA and otherwise, with regard to making
adverse benefit determinations.

80. United has no legal basis upon which to pursue recoupment from Providers, the
Individual Plaintiffs and other Class members, but is merely seeking to coerce payments for

retrospective adverse benefits determinations by United.
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81.  All Paintiffs seek appropriate declaratory and injunctive relief to enjoin United
from pursuing its efforts to coerce recoupment or otherwise compel payment and, further, to
order United to return any funds it has received or withheld from the Individual Plaintiffs and
members of the Class as a result of its recoupment efforts.

WHEREFORE, Paintiffs demand judgment in their favor against Defendants as
follows:

A. Certifying the Class, as set forth in this Complaint, and appointing the Individual
Plaintiffs as Class representatives.

B. Declaring that United has breached the terms of its EOCs and SPDs and awarding
unpaid benefits to the Individual Plaintiffs and the members of the Class, as well as awarding
injunctive and declaratory relief to prevent United's continuing actions detailed herein that are
undisclosed and unauthorized by EOCs and SPDs;

C. Declaring that United failed to provide a “full and fair review” to the Individual
MPaintiffs and ERISA Class members under 29 U.S.C. §1133, and awarding injunctive,
declaratory and other equitable relief to ensure compliance with ERISA and its regulations,

D. Declaring that United violated its disclosure and related obligations under ERISA
and federal common law, for which all Plaintiffs and ERISA Class members are entitled to
injunctive, declaratory and other equitable relief;

E. Declaring that United violated federa clams procedures, and awarding
declaratory and injunctive relief to remedy such violations;

F. Ordering United to recalculate and issue unpaid benefits to Providers that were
unpaid or underpaid as aresult of United’s actions, as detailed herein, with interest;

G. Enjoining United from continuing to pursue their recoupment efforts as detailed
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herein, and ordering them to pay proper benefits in the form of a return of any sums previously
paid by or withheld from the Individual Plaintiffs and other Class members in response to
United’ s recoupment efforts;

H. Awarding Plaintiffs disbursements and expenses of this action, including
reasonabl e counsel fees, in amounts to be determined by the Court;

l. Awarding interest from the date of initial benefit reductions for the Individual
Paintiffs and members of the Class for al improperly billed amounts; and

J. Granting such other and further relief asisjust and proper.

Dated: January 24, 2011
Of counsd:

D. Brian Hufford

Robert J. Axelrod

Susan J. Weiswasser

POMERANTZ HAUDEK
GROSSMAN & GROSSLLP

100 Park Avenue

New York, New York 10017

(212) 661-1100
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