States Fall Short
on Help for
Housing

Six Months after Mortgage
Settlement, Less than Half of
States’ $2.5 Billion Has Gone for
Housing

Andrew Jakabovics & William McHale
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INTRODUCTION

Six months after finalizing the landmark $25 billion
National Mortgage Settlement, the District of
Columbia and the 49 states who were parties to the
settlement have been allocating and distributing their
respective shares of the $2.5 billion that was
designated for them, but less than half of the
announced expenditures will be used as intended.
Direct payments to the states were intended to help
prevent foreclosures, stabilize communities, and
prevent or prosecute financial fraud. To date, states
have announced plans to spend $966 million for
housing and foreclosure-related activities, while $988
million has been diverted to states’ general funds or
for non-housing uses. There is $588 million remaining
to be allocated, of which Texas and Florida comprise
the lion’s share and with the rest spread out among
states that have already begun to roll out their plans.

As we previously described in our report “$2.5 Billion:
Understanding how States Are Spending Their Share
of the National Mortgage Settlement,” the funds are
also intended to “compensate the States for costs
resulting from the alleged unlawful conduct of the
Defendants.” The settlement goes beyond these
general guidelines, however; it also includes a short
description of how each state’s attorney general has
directed his or her state to spend its share of the
money. In addition to tracking how states have spent
their funds, we have also analyzed whether states
have adhered to the language in the settlement.

Our analysis of state activities shows that the while
the majority of states are using or plan to use most, if
not all, of their funds for housing-related activities,
the largest recipients are not currently doing so.
Twenty-three states are using all or substantially all
their funds for housing. The settlement established
an overall 10 percent cap on the money that can be
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considered a civil penalty or fine, so we consider
states using at least 90 percent of their funds for
housing in this top category. Breaking from the other
states, Kansas explicitly set aside a minimum 25
percent for activities related to mortgage fraud,
servicing abuses, and costs associated with the
settlement. However, Kansas also designated all
remaining funds as civil penalties, which typically flow
into a state’s general fund.

Five states have allocated between 70 and 89 percent
of their funds for housing, while fourteen states are
putting some money, but less than half, towards the
intended uses. The remaining states have put all the
settlement funds towards other uses or have not yet
determined how they will use the money.

Of the states that have decided to allocate funds for
housing:

25 states will spend funds on legal assistance
to homeowners

21 states will spend funds on housing
counseling

17 states will spend funds on law
enforcement or more litigation

14 states will spend funds on marketing or
outreach to educate residents about
foreclosure-prevention options

13 states will spend the funds on foreclosure
prevention

8 states will spend funds on affordable
housing programs

8 states will spend funds on foreclosure
mediation programs

7 states will spend the funds on
neighborhood stabilization activity

7 states will spend funds on foreclosure
prevention hotlines
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e 5 states will spend funds on foreclosure scam
rescue programs

o 4 states will spend funds on loan modification
programs

CALLING THE SHOTS

Despite the central role of the attorneys general in
negotiating the settlement, including the stipulations
of how they will use their share of the funds,
legislatures and governors have often weighed in
heavily on how the funds will be spent. This has led to
some very public disputes over who has the actual
authority to allocate the money. Not surprisingly,
perhaps, this struggle has come to the fore in
California and Florida, by far the two largest
individual recipients of settlement funds, accounting
for almost 30 percent of all money flowing to the
states. In California, the dispute is between the
attorney general and the governor, while in Florida,
the attorney general and legislature are at odds.

As of the time of the writing of the report, Florida’s
$334 million remain in escrow, awaiting the outcome
of the dispute. Attorney General Bondi has argued
that she has the authority to distribute the funds
because they were the result of a court order while
Senator Alexander, who chairs the Budget
Committee, has stated expenditures must be
authorized by the Iegislature.i Unlike in California,
where Governor Brown and Attorney General Harris
had two very different views on how to spend the
money, in Florida, the question seems to be solely
one of legal authority. Until that question is resolved,
however, we consider Florida open. We describe
California’s use of the funds below, among the states
that have deviated from the uses stated in the
settlement.

For most participating states, the settlement
stipulates that the attorney general is to be the direct
recipient of the funds and the sole decision-maker as
to how the funds will be used. In Georgia and Utah,
however, the state legislatures are the ones who
received the funds and have been tasked with
allocating them. Despite including a list of important
foreclosure-related activities in the settlement,

Georgia ultimately allocated the entirety of its $99
million share of the settlement to economic
development programs, one of which distributes
funds across the state and the other that focuses on
rural areas. This prompted complaints from members
of Congressii and affordable housing advocates" that
individuals and communities hardest hit by
foreclosures will not receive the benefits of the
settlement. Approximately 17 percent of Utah’s funds
will go for housing, with $1.75 million distributed to
nonprofits focused on homelessness and another $2
million to the attorney general’s office to combat
mortgage fraud. Utah distributed the balance of
$21.9 million into the general fund as part of a larger
$51 million surplus by the legislature.”

Texas is another state to allocate funds outside the
control of the attorney general. According to the
settlement, $124 million will go to Texas’s general
fund with $10 million in civil penalties allocated to
the judicial fund. However, even the dollars
earmarked for the judicial fund, a fund established to
provide legal services for very low income people,
might not ultimately serve its intended purpose.
According to the settlement, the state will deposit
$10 million into the judicial fund established under
Texas Government Code Section 402.007. However,
this same code caps biennial funding for that fund at
$10 million and credits all civil penalties stemming
from business and commerce cases in Texas to the
fund.” To the extent that previous cases already
applied payments to the fund, those amounts would
be deducted from the $10 million in the settlement.
Moreover, the same section of the Texas
Government Code creates a loophole that allows the
state to redirect civil penalties if another law requires
it. Since the legislature has the opportunity to vote
on the use of the share of the money allocated to the
general fund, it may also choose to pass legislation
directing the $10 million for the judicial fund to other
purposes. The legislature will convene in January
2013 for the first time since the signing of the
settlement,” so we cannot predict how the state
legislature will use the funds until then.

New Jersey’s settlement language is silent on who

would ultimately make the determination of how the
funds will be spent, and it allows for effectively
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limitless uses for its $72.1 million share by simply
stating “New Jersey plans to apply its share” rather
than the more definitive “shall be used” found in
most other states’ settlement descriptions. In the
end, Governor Christie made the determination to
put the funds into the general budget, although he
said that the money will “deal with housing
problems, homelessness issues and other affordable
housing issues for the people of the state.”""
However, settlement funds incorporated into the
larger $317 million state budget for housing did not
necessarily reflect any increased outlay for additional
housing activities as would be expected. Advocates
also note they do not expect that the state will use
any of the funds on foreclosure prevention or
neighborhoods stabilization. Because the funds
flowed through general fund as part of the budget
process and were essentially used as a fungible
source to offset potential budget cuts, we do not
consider New Jersey’s use of their funds in
compliance with the intent of the settlement.

DEVIATING FROM THE SETTLEMENT

The settlement directs funds to states’ attorneys
general in most cases. However, even when the
settlement enumerates intended uses, the attorneys
general have considerable leeway in determining
how to use the funds. Realistically, $2.5 billion in
unanticipated funds flowing into state government is
a windfall at a time when most states are facing
severe budget shortfalls. While disappointing for
those who believe states’ settlement proceeds should
be used for housing-related purposes, as the
settlement intended, it may not come as a surprise
that eight states have deviated from the agreed upon
uses of the funds.

Foremost among these states is California, which
obtained the largest share and is home to numerous
cities hard hit by foreclosures. Under the settlement,
California stated that it would set aside 10 percent of
direct state funds as civil penalties and use the
remaining 90 percent (approximately $360 million)
for housing counseling, legal aid, consumer financial
protection investigations, and other similar programs
to mitigate the damage caused by the mortgage
foreclosure crisis. After much public debate between

Attorney General Harris and Governor Brown over
use of the funds,"iii in May, the governor decided to
use the funds primarily to plug the state’s $15.7
billion budget gap.ix While some of the settlement
funds’ use within the budget will be to pay the debt
service on affordable housing bonds,* the bonds
being paid with the settlement funds were issued
four years ago and were already part of the state’s
general obligations. Thus, allocation of the
settlement funds for that purpose does not
constitute a net increase in funding for housing
overall or for foreclosure-related activities.

Arizona, the state with the second highest
foreclosure rate in the first half of this year," is
another example of a state attempting to divert the
funds away from the settlement’s intent. Arizona’s
settlement language proposed four categories of
acceptable uses for their $97 million: to prevent
future foreclosures, mitigate negative effects of the
foreclosure crisis, increase consumer protection
efforts, and compensate the state for any costs
associated with the settlement. Within these
categories, Arizona further described appropriate
program uses, including but not limited to: housing
counseling, foreclosure mediation, legal aid and
additional state consumer protection

attorneys. Recently, however, the state legislature
passed a law that would allow for the transfer of S50
million from the settlement to the state’s general
fund to plug budget shortfalls." Since the law’s
passage, a consumer advocacy group filed a motion
to stop the law and the transfer of settlement funds
from taking effect. The Maricopa County Superior
Court recently ruled that the settlement language
was sufficiently broad to allow the diversion, but this
ruling may face appeal."

A third example is South Carolina, where state
senators recently overrode Governor Haley’s veto of
legislation that would have redirected the state’s
entire share of settlement funds.® The governor
positioned herself as a defender of the state’s
obligation to honor the original intended uses for the
funds as defined in the settlement.” The original
uses included increasing consumer protection efforts,
further restitution to victims, and increasing funding
for legal aid to struggling homeowners. However,
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Republicans in the state legislature wanted to see all
available funds go towards a Commerce Department
fund that incentivizes companies to relocate to South
Carolina, similar to Georgia, described above. The
Senate voted on July 18 to override the Governor’s
veto and directed $10 million to the Commerce
Department’s Deal Closing Fund, with specific
instructions to send the remaining $21 million to the
general fund.

FUNDS ALREADY FLOWING

Among the states using the funds as intended, the
actual process of disbursing the funds is more
complicated, and lengthier, than might be assumed.
States relying on public input or collaborating with
local organizations to provide services under the
settlement must evaluate responses to those
requests before making specific funding decisions.
Nevertheless, funds have begun to flow in a number
of states including Ohio, Tennessee and Connecticut.

In Ohio, the state attorney general’s office
announced a plan to distribute approximately 20% of
funds to innovative foreclosure prevention programs,
with most of the remaining 80% of funds to go
towards the Moving Ohio Forward stabilization
program. As of June 21, under the statewide

stabilization program, each county received their
relative share of funds and had until July 2 to accept
applications from organizations for grants to
demolish, rehab and/or replace vacant or blighted
buildings. Successful applicants began receiving
grants soon after and are expected to complete their
programs by December 2013.

Tennessee is another state that has already begun
spending their settlement dollars. As specified in the
consent judgment, Tennessee allocated most of their
approximately $40 million to the Keep My Tennessee
Home program. The program, similar to a hardest hit
fund, consists of financial assistance and housing
counseling for struggling homeowners. Thus,
through funding for this program, the state attorney
general’s office announced earlier this month that
the state’s mortgage assistance hotline had come
online.

Finally, the state of Connecticut was quick to deliver
their funds from the settlement to the programs
specified in the consent judgment. In late May, the
Attorney General’s office announced the transfer of
funds from their office to legal aid, foreclosure
hotlines, housing counseling, and mortgage
mediation and modification programs administered
by both the state and non-profit groups.
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