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CAP Plan Releases for Senior Bear Stearns Employees Hint that JP Morgan may be Desperate to Limit Litigation.
By Brett Sherman
Regarding severance benefits and litigation releases, the Bear Stearns Law Blog offered the following opinion in a prior post:
Severance packages exist solely to entice employees to sign severance agreements in which employees waive the right to sue to the employer. 
In an interesting (and revealing) development, JP Morgan has gone well beyond the garden variety severance agreement in the firm's quest to obtain the signature of former Bear Stearns employees on litigation waivers.  The bank is offering benefits to former Bear employees that are not included in severance packages.  To qualify for one of these added perks (usually accelerated vesting of one benefit or another), the employee must sign an agreement - wholly independent of the severance agreement - that itself includes a comprehensive litigation waiver.   

JP Morgan is keenly aware that it faces the potential of immense legal liability to Bear Stearns employee shareholders and other Bear investors.  If it turns out - as seems quite possible today - that subprime hedge fund fraud during the first half of 2007 can be proved to be the proximate cause of the eventual downfall of Bear Stearns, then many shareholders may have viable damages claims for $140 per share or more.  

Well before the arrests of hedge fund managers Ralph Cioffi and Matthew Tannin, JP Morgan knew that civil and criminal prosecutions in connection with the failure of two Bear funds in June 2007 were a very real possibility.  JP Morgan also knew that lawyers, economists, business analysts, newspaper writers, law enforcement officials, and the SEC all would conclude that the failure of those funds resulted in the ultimate downfall of Bear Stearns itself.  
Because Bear's share price fell as the company fell, JP Morgan realizes that  many Bear shareholders (a) are potential plaintiffs, and (b) have apparently strong litigation claims.  Therefore, JP Morgan is trying hard to beach as many BSC shareholders as possible before the coming tidal wave of litigation. 
The strategy JP Morgan seems to have decided upon is to offer multiple incentives to former Bear employees, each with its own agreement, each with its own litigation waiver clause.  If a former Bear Stearns employee signs on the dotted line of an agreement for any one of the benefits offered (severance benefits, early vesting of stock options, acceleration of CAP Plan benefits for former Bear executives, etc.), the waiver clause will kick in and the employee will almost certainly be a permanent spectator to all JP Morgan litigation. 
JP Morgan also may believe that two or more waivers are better than one for employees who accept benefits and later argue that they should not be bound by a litigation release for one reason or another.  It would likely be quite difficult to credibly argue that you didn't understand you were giving up the right to sue JP Morgan when you sign two or more agreements that include comprehensive litigation waivers. 
One other thing about JP Morgan's multiple waiver strategy - It isn't exactly subtle.  
