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	Specifically, Blue Crossalleges that, between 2003 and 2009, Defendants treated patientsusing motorized massage equipment, but then coded the services as"mechanical traction" in order to obtain compensation for anunauthorized service.
	The letter continued:The result of this review is that both theOmega Massage Chair and the Thomas Tables donot render traction. Although themanufacturers may label this "intermittentsegmental traction,1I medically, it is nottraction ... [T]his service is not medicallynecessary as there is a lack of publishedpeer-reviewed literature to support itsefficacy.
	The letter continued:The result of this review is that both theOmega Massage Chair and the Thomas Tables donot render traction. Although themanufacturers may label this "intermittentsegmental traction,1I medically, it is nottraction ... [T]his service is not medicallynecessary as there is a lack of publishedpeer-reviewed literature to support itsefficacy.
	The conduct that forms thefocus of Blue Cross' complaint demonstrates its fiduciary role inthe various health plans it administers in Rhode Island. Basedon the allegations in the Amended Complaint, it appears that BlueCross defines permissible, compensable medical services; itdetermines which services are medically necessary for itssubscribers; and it audits medical providers to determine iftheir services are medically necessary and generally accepted inthe medical community. This is the conduct of an ERISA fiduciaryin connection with an ERISA plan. Whether this conduct isdirected at, or has an impact upon, subscribers or other partieswithin the complex ERISA administrative mechanism is not adistinction drawn by the statute.
	In the case before the bench, Blue Cross, as a fiduciary,can make its claim under § 502(a) (3), which permits aparticipant, beneficiary or fiduciary of an ERISA plan to bring acivil action "(A) to enjoin any act or practice which violatesany provision of this subchapter or the terms of the plan, or (B)to obtain other appropriate equitable relief ... " 29 U.S.C. §1132(a) (3). The Court holds further that there is no independentlegal duty controlling Defendants' conduct herein; because, whilethe Provider Agreements do impose duties on Defendants, theseduties are not independent of the terms of the ERISA plans.Consequently, the Court holds that Blue Cross' Count I for breachof contract, alleging that Defendants breached the ProviderAgreements by submitting claims using improper CPT codes andsubmitting claims for services that were inappropriate or notmedically necessary, and Count II for fraud are completelypreempted by ERISA. The Court converts these claims to a federalERISA § 502 (a) (3) claim.
	Though the Court's ruling limits Blue Cross' potentialrecovery, this holding is consistent with the legislative aimsidentified by the Supreme Court in Davila: "The limited remediesavailable under ERISA are an inherent part of the 'carefulbalancing' between ensuring fair and prompt enforcement of rightsunder a plan and the encouragement of the creation of suchplans." 542 U.S. at 215 (quoting pilot Life Ins. Co. v. Dedeaux,481 U.S. 41, 55 (1987). Moreover, the Congressional objectivesof consistency in regulation and uniform administration of ERISAplans are met.Congress' intent to make the ERISA civilenforcement mechanism exclusive would beundermined if state causes of action thatsupplement the ERISA § 502(a) remedies werepermitted, even if the elements of the statecause of action did not precisely duplicatethe elements of an ERISA claim.
	In its Motion toRemand, Blue Cross tries to evade its customary identity as an ERISA fiduciary by pointing out that it is not a fiduciary vis a
vis the Defendants.

	ERISA's superpower: complete preemption

