                                              UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK





Case No.: 14-cv-4015 (SLT)

HAREL MEDIA GROUP


Plaintiff,

V.

CALKO MEDICAL CENTER; 

THE MARCAL GROUP, LLC; 

DR. ROBERT KODSI; and 

MARK CALLER,


Defendants.

________________________________/

FIRST AMENDED COMPLAINT FOR DAMAGES AND JURY DEMAND


This is an action for damages by Plaintiff Harel Media Group, a sole proprietorship, pro se, (hereafter "HMG" or "Plaintiff") against Defendants Calko Medical Center ("Calko"), The Marcal Group LLC, ("TMG"), Dr. Robert Kodsi ("Kodsi"), and Mark Caller, ("Caller") (collectively "Defendants"), and alleges as follows: 

I. JURISDICTION

1.  This Court has jurisdiction over the subject matter of this action, pursuant to 28 U.S.C. §1332, in that the matter in controversy exceeds the sum of $75,000.00, exclusive of interest and costs, and is between citizens of different states.
2.  This Court has personal jurisdiction over the Defendants by virtue of their domicile, residence, principal place of business and addresses in the State and Eastern District of New York.
II. VENUE
  3.  Venue is proper in the Eastern District of New York, pursuant to 28 U.S.C.
§1391(b)(1), §1391(b)(2), §1391(c)(1), and §1391(c)(2).

III. THE PARTIES
4.    Harel Media Group is a sole proprietorship registered and existing under the laws of the State of Florida, with an address at 4747 Collins Ave., Suite 804, Miami Beach, FL 33140, and an office address at 1005 Kane Concourse, Bay Harbor Islands, FL, 33154 
5.   Plaintiff is and has at all times herein mentioned been in the business of providing customized website development services, and a specialized branding and marketing web platform that promotes each defendant within the site separately and exclusively in a manner that not only promotes their reputation, but also attracts and attains them new business.
6.   Upon information and belief, Defendant TMG is a New York domestic Limited Liability Company which is a real estate development and management business, formed on or about March 15, 2011, with an address at 620 Foster Ave., Suite 301, Brooklyn, NY 11230, and has a registration with The New York State Department of State #4067738 with an address 4309 13th Avenue, Brooklyn, NY 11219.

         

7.  
Upon information and belief, Defendant Mark Caller is an individual domiciled in New York, with an address at 2622 Avenue J, Brooklyn, NY 11210, who may also be known as Moshe Caller.
8.      Upon information and belief, TMG also operates under the fictitious name of Calko Medical Center.
9.   Upon information and belief, Defendant Calko Medical Center is an unincorporated subsidiary of TMG, with an address at 6010 Bay Parkway, Brooklyn, New York 11204.

10.   Upon information and belief, Calko is a provider of medical offices, medical services, medical facilities, and doctor's offices.

11.  Upon information and belief, Defendant Dr. Robert Kodsi is an individual practicing medicine in New York, with an address at 925 48th Street, Brooklyn, NY 11219.  Kodsi also has a medical office at Defendant Calko Medical Center, 6010 Bay Parkway, Suite #804, Brooklyn, New York 11204.  Dr. Robert Kodsi is a partner and co-owner of the Calko Medical Center, and has and still does benefit from the services HMG has provided.
12.   Upon information and belief, at all times herein mentioned, Defendants have maintained their principal place of business,  residence and domicile in this District in the State of New York.
IV. FACTUAL ALLEGATIONS

13.  The law of contracts deals with those legal relations that arise because of mutual expressions of assent. The parties have expressed their intentions in words, or in other conduct that can be translated into words. The first step in this judicial process is the merely historical one of determining what the operative facts are.

14. On November 1st, 2012 Plaintiff and Defendants met for the first time and engaged in discussing business to build a website for the Calko Medical Center, and specialized branding and marketing services, which followed up with a series of additional discussions, emails, and meetings.

15. On November 8th, 2012, HMG provides the Defendants with a project roadmap for success, along with a guide of common pitfalls to avoid. See email dated November 8, 2012 from HMG to Mark Caller attached hereto as Exhibit A.

16. On November 14th, 2012 HMG sent the Defendants Mark Caller & TMG, an email regarding making final adjustments to two plans of action that could be customized by the Defendants.  See email dated November 8, 2012 from HMG to Mark Caller attached hereto as Exhibit B.

17. On November 15th, 2012 HMG sent the Defendants Mark Caller & TMG, an email that contained a preliminary, but comprehensive project proposal, NDA Agreement, and fee structure.  See email dated November 15, 2012 from HMG to Mark Caller attached hereto as Composite Exhibit C.

18.  On November 15th, 2012 HMG sent the Defendants Mark Caller & TMG a second email attaching a comprehensive overview of the content and features that would be displayed on the Calko Medical Center website.  See email dated November 15, 2012 from HMG to Mark Caller attached hereto as Composite Exhibit D.

19. Several telephone discussions took place over the next few weeks  and Defendants indicated they would like to move forward.

20. On December 11th, 2012 HMG delivered the first few pages of the project as an initial sample to Mark Caller & TMG in an email, with links to view progress.  HMG notified Defendants he made the changes that they previously requested, but if they wanted any more work done they would have to pay a $5,000 retainer, and the cost after that would be $1,000 per web page.  This email was sent to Mark Caller and his associate Michelle Weiner. See email dated December 11, 2012 from HMG to Mark Caller attached hereto as Exhibit E.
21. The following day, on December 12th, 2012 a meeting was held between HMG, Mark Caller and TMG. 

22. On December 17th, 2012, HMG emailed the Defendants an invoice for the project retainer.  The email once again explained the services and the pricing of $1,000 per web page for the project. The services included a specialized branding and marketing web platform that promotes each defendant within the site separately and exclusively in a manner that not only promotes their reputation, but also attracts and attains them new business. See email dated December 17, 2012 from HMG to Mark Caller attached hereto as Composite Exhibit F.
23. On January 11th, 2013 the Defendants made the first payment (Retainer) in the amount of $5K via check # 00724 sent by Mark Caller, issued by TMG. See copy of canceled retainer check attached hereto as Exhibit G.

24. Further work continued and additional features and pages were implemented on the Calko Medical Center website, as discussions between the parties continued throughout 2012. 

25. On March 20th, 2013, HMG emailed Mark Caller and Roy Baron of TMG complimentary press releases for the Calko Medical Center.  See email dated March 20, 2013 from HMG to Mark Caller and TMG attached hereto as Exhibit H.
26. On or about May 8th, 2013, HMG delivers the final adjustments to a fully customized website.  

27. On May 31st, 2013, HMG delivered the invoice for the Calko Medical Center project website to Mark Caller and TMG, invoice no. 211751-CMC which totaled $95,044.00.  See final project invoice attached hereto as Exhibit I. 

28. Several discussions took place over the next couple of weeks regarding changes the Defendants wanted to the website. 

29. On June 18th, 2013 Roy Baron from TMG sent an email to HMG regarding changes that TMG would like done to the Calko Medical Center website. Further, Mr. Roy Baron of the The Marcal Group compliments HMG on the branding and marketing web platform Plaintiff had developed, stating verbatim: "The layout and look of the site is clean, appealing and professional."  See email dated June 18, 2013 from Roy Baron of TMG to HMG attached hereto as Exhibit J.

30. On June 27th, 2013, HMG once again provides Mark Caller with invoice no. 211751-CMC in the amount of $95,044.  The invoice was given by hand during a meeting to review final aspects of the project.   

31. Roy Baron from TMG had several discussions with HMG between June 27, 2013 and July 14, 2013 regarding minor revisions Baron and TMG wanted completed on the project.

32. On July 14th, 2013, HMG sent Mark Caller a letter regarding clarifying the final invoice as a result of the discussions HMG had with Roy Baron of TMG.  HMG also sent a value summation report along with the letter.  See letter dated July 14, 2013 from HMG to Mark Caller and the value summation report attached hereto as Composite Exhibit K.

33. More discussions took place as to the invoice and HMG made a settlement offer in an attempt to resolve the situation.

34. On or about June 7th, 2013, HMG takes down Calko Medical Center website due to non-payment for services rendered.

35. On August 6th, 2013, Mark Caller sent HMG an email requesting to meet with HMG on that Thursday to discuss the settlement offer.  See email dated August 6, 2013 from Mark Caller to HMG attached hereto as Exhibit L.

36. On September 21, 2013, HMG restored the Calko Medical Center website after an agreement was reached with Mark Caller, which stipulated he would pay an immediate $10,000 upfront, and obtain a binding valuation from any of 3 competitive branding and web development companies designated by HMG, that offer services similar in scale and professionalism. This agreement was confirmed by Mark Caller in an email dated October 1st, 2013, wherein he instructed HMG to discuss the project further with Jack Safer from TMG, attached hereto as Exhibit M.

37. On October 3rd, 2013 HMG sent an email to Mark Caller regarding having the website assessed and other project aspects.  See email dated October 3, 2013 from HMG to Mark caller attached hereto as Exhibit N.

38. On October 4th, 2013, Mark Caller sent an email to Gaddy Orshten at TMG instructing him to pay HMG $10,000.  Mr. Caller also requested that the website be reviewed for any errors.  See email dated October 4, 2013 from Mark Caller to Gaddy Orshten at TMG attached hereto as Exhibit O.

39. On October 7th, 2013, the Defendants made a payment of $10,000 to HMG via check # 01218.  See copy of canceled check attached hereto as Exhibit P.

40. Discussions between the parties continued, but without further payment of any funds beyond the $15,000 that had already been paid.  ($5000 retainer + $10,000 payment).

41. On January 20th, 2014, HMG sent an email to Mark Caller stating that HMG would like to have the open account for TMG settled.  Mark Caller responded via email on January 20th, 2014 stating he would get back to HMG shortly.  See email chain dated January 20, 2014 between HMG and Mark Caller attached hereto as Exhibit Q.

42. On March 20th, 2014 HMG took down the Calko Medical Center website after extensive attempts to attain payment. 

43. On April 2nd, 2014, Mark Caller sent an email to HMG regarding being upset that the website was shut down and asked if the problem can be worked out amicably without the need of litigation. A copy of the email dated April 2, 2014 between Mark Caller and HMG is attached hereto as Exhibit R.

44. HMG responded to Mark Caller’s email on April 2nd, 2014 wherein HMG made clear that only $15,000 was received from Caller and TMG ($5,000 retainer and $10,000 payment) for the Calko Medical Center project.  HMG expressed that the matter was being turned over to HMG’s attorney.  See email dated April 2, 2014 from HMG to Mark Caller attached hereto as Exhibit S.

45. No other payments have been made to HMG by Mark Caller, TMG, or any of the other Defendants leaving an unpaid balance on the Calko Medical Center website for services rendered of over $80,000.

46. The Defendants then exacerbated the issue by their subsequent actions.

47. Defendant Calko Medical Center continues to benefit from the website created by HMG.  Calko has received extensive marketing and advertising through the website on the world wide web as well as marketing efforts on its behalf by HMG through the media, and has received substantial business as a result thereof.  Calko received a specialized branding and marketing web platform that promotes its reputation, but also attracts and attains it new business. Calko is unjustly benefiting from these services in the amount of hundreds of thousands of dollars, perhaps more. 

48. Defendant Dr. Robert Kodsi is co-owner of Calko Medical Center with Defendant Mark Caller.  Kodsi and Caller continue to benefit from the website created by HMG and have each individually received extensive marketing and advertising through the website on the world wide web as well as marketing efforts on its behalf by HMG through the media, and further has received substantial business as a result thereof.  Kodsi and Caller received a specialized branding and marketing web platform that promotes their reputations, but also attracts and attains them new business. Kodsi and Caller are unjustly benefiting from these services in the amount of hundreds of thousands of dollars, perhaps more.

49. Defendant TMG continues to benefit from the website created by HMG.  TMG has received extensive marketing and advertising through the website on the world wide web as well as marketing efforts on its behalf by HMG through the media, and has received substantial business as a result thereof.  TMG received a specialized branding and marketing web platform that promotes its reputation, but also attracts and attains it new business. TMG is unjustly benefiting from these services in the amount of hundreds of thousands of dollars.

50. Caller has brought intimidation against Plaintiff via repeated and malicious harassment tactics in an attempt to have Plaintiff drop the instant case.

51. Caller has subjected Plaintiff to repeated and malicious harassment over the facts surrounding this case and the case itself via third party pressure from Rabbis and other individuals.  Plaintiff has brought the harassment to the Court's attention multiple times and Defendant Caller and Caller's counsel assured Plaintiff and this Court that the harassment would cease but it has not.

52. On or about September 27, 2014 Plaintiff's girlfriend was harassed by Mark Caller about this case.  Plaintiff wrote a letter to the Court dated September 29, 2014 detailing the harassment and slander by Caller against HMG.  On or about September 29, 2014 Plaintiff was harassed yet again by third parties at the behest of Mr. Caller, specifically by Rabbi Yitzhak Fingerer.  Defendant Mark Caller is the main benefactor of Rabbi Fingerer's organization, The Brooklyn Jewish Experience.  Plaintiff wrote a second letter to the Court on October 2, 2014 wherein Plaintiff requested injunctive relief to protect Plaintiff from the Defendants' harassment.  On or about October 23, 2014 Defendant Caller had third parties harass Plaintiff yet again about this case, despite assuring the Court at hearing on October 20, 2014 that this behavior would cease.  Plaintiff wrote a third letter to the Court on October 29, 2014 detailing the continued harassment and renewed Plaintiff's request to seek a temporary restraining order.  See Plaintiff's letters to the Court regarding harassment attached hereto as Composite Exhibit T.

53. The repeated bombardment of third party pressure and harassment from Defendants has created severe anxiety and medical issues for which Plaintiff now has to take medication.

54. The website that Plaintiff created on behalf of the Defendants has brought the Defendants significant business.  Defendants have been unjustly enriched by not only the website itself but the CONTENT that HMG created on the Defendants’ behalf.  Defendants continue to utilize various content created by HMG to this day.

55. Defendant Kodsi co-owns the Calko Medical Center and has unjustly enjoyed these benefits as well.  

56. Defendant Caller has repeatedly defamed and slandered HMG to HMG's potential business contacts and has caused lost profits to HMG.

57. Specifically, Caller slandered and defamed HMG to B&A Nurses Uniform stating that HMG cannot be trusted, that Plaintiff has acted unethically, and the business owner would be ill-advised to proceed on retaining Harel Media Group for any of its business services. This defamation of character committed by Caller caused a $250,000 business deal between HMG and B&A Nurses Uniform to fall through and the owner of B&A Nurses Uniform stated the reason for canceling the contract was because of what Caller told him.  The owner of B&A Nurses Uniform will testify to this fact.

58. Caller and The TMG Group have been intentionally creating emotional distress upon Plaintiff in an attempt to get Plaintiff to cave and dismiss this lawsuit, all the while the Defendants have been unjustly enjoying the fruits of Plaintiff's labor.

59. Calko and Kodsi both have received considerable marketing, advertising and new business as a result of Plaintiff's efforts and work under the agreement between Caller, TMG and HMG.  Plaintiff provided a specialized branding and marketing web platform that promotes each defendant within the site separately and exclusively in a manner that not only promotes their reputation, but also attracts and attains them new business.

60. As a result thereof, all Defendants continue to be unjustly enriched by Plaintiff’s uniquely-created content and specialized branding and marketing services, and Plaintiff is entitled to damages.

61. The Defendants' actions and failure to make payment coupled with the harassment, defamation and slander of HMG's reputation has placed HMG in financial ruin, and has caused its ultimate dissolution. 
COUNT I 
(Breach of Contract)

62. The allegations set forth in Paragraphs 1-61 hereof are fully adopted and incorporated by reference as if fully set forth herein.
63. As set forth above, Defendants entered into a valid and binding agreement with plaintiff for website development, specialized branding and a marketing web platform that promotes each defendant within the site separately and exclusively in a manner that not only promotes their reputation, but also attracts and attains them new business.
64. Defendants have breached their agreement with Plaintiff by failure to pay the agreed upon amount being a balance of $80,044.00 ($95,044.00 - $15,000.00 = $80,044.00).
65. Plaintiff has fully performed its obligations under the Agreement.

66. As a result of Defendants' aforesaid breach of the agreement, Plaintiff has been damaged and has suffered monetary harm as well as harm to its business reputation.
WHEREFORE, it is prayed that this Honorable Court award Plaintiff, HMG damages for breach of contract, including prejudgment interest, costs, and such other relief as may be appropriate.

COUNT II  
(Declaratory Judgment)

67. The allegations set forth in Paragraphs 1-66 hereof are fully adopted and incorporated by reference as if fully set forth herein.
68. This is an actual controversy between Plaintiff and Defendants concerning Plaintiff’s rights under the Agreement.
69. As set forth more fully above, Defendants have materially breached Plaintiff's contractual rights under the Agreement, and continue to materially breach the contractual agreement. By failing to make payment to Plaintiff as due and owing under the contractual agreement it has resulted in harm to Plaintiff.
70. Plaintiff is entitled to a declaration that Defendants are in material breach of the agreement.


COUNT III  
(Specific Performance)

71.      The allegations set forth in Paragraphs 1-70 hereof are fully adopted and incorporated by reference as if fully set forth herein.
72.      The Agreement was entered into in the State of New York and the product, being the website and specialized branding and marketing services, was produced and delivered to Defendants in this State.
73.     Defendants have breached the Agreement for the website development and specialized branding and marketing web platform by failing to pay the agreed upon price of the website of $1,000.00 per page, for a total sum of the contract being $95,044.00.
74.      Defendants have failed to perform under the Agreement and Plaintiff requests the remedy of specific performance.
COUNT IV 





    (Harassment)

75.        The allegations set forth in Paragraphs 1-74 hereof are fully adopted and incorporated by reference as if fully set forth herein.  
76.       The Defendants believed they were outsmarting the Court by harassing Plaintiff through both business associates of Plaintiff and members of Plaintiff’s religious community rather than harassing directly themselves, believing that the Defendants could then have deniability. 

77. On or about September 27, 2014 Plaintiff's girlfriend was harassed by Mark Caller about this case.  Plaintiff wrote a letter to the Court dated September 29, 2014 detailing the harassment and slander by Caller against HMG.  

On or about September 29, 2014 Plaintiff was harassed yet again by third parties at the behest of Mr. Caller, specifically by Rabbi Yitzhak Fingerer.  Defendant Mark Caller is the main benefactor of Rabbi Fingerer's organization, The Brooklyn Jewish Experience.  Plaintiff wrote a second letter to the Court on October 2, 2014 wherein Plaintiff requested injunctive relief to protect Plaintiff from the Defendants' harassment.  

On or about October 23, 2014 Defendant Caller had third parties harass Plaintiff yet again about this case, despite assuring the Court at hearing on October 20, 2014 that this behavior would cease.  Plaintiff wrote a third letter to the Court on October 29, 2014 detailing the continued harassment and renewed Plaintiff's request to seek a temporary restraining order.  See Plaintiff's letters to the Court regarding harassment attached hereto as Composite Exhibit T.

78.   Unfortunately for the Defendants, the third parties that were solicited to harass Plaintiff about the instant suit, stated to Plaintiff that Defendant Caller contacted them to reach out on Caller's behalf.  

79.   These third parties, such as the Rabbi, are honest men and as such were truthful with the facts as to why they, a non-party to this lawsuit, were contacting Plaintiff about dropping the case.  The non-parties stated they were contacting Plaintiff at the request of Defendant Caller.

80.   The attempts to have Plaintiff drop the lawsuit against the Defendants have been numerous, burdensome, harassing and deliberate to shake Plaintiff into backing down from pursuing its rights under the Agreement.

81.  Despite the assurances given to Magistrate Judge Levy by opposing counsel that such behavior will never occur again, the harassment continued by the Defendants.

82.  Plaintiff is entitled to damages for the harassment Defendants have caused.


WHEREFORE, it is prayed that this Honorable Court award Plaintiff, HMG damages for harassment, including prejudgment interest, costs, and such other relief as may be appropriate.

COUNT V

(Civil Conspiracy)

83.  The allegations set forth in Paragraphs 1-82 hereof are fully adopted and incorporated by reference as if fully set forth herein.  
84.   Defendants met with and conspired with each other as well as third parties to pressure Plaintiff into not pursuing a lawsuit so that Plaintiff would not be able to recover payment under the Agreement.  
85.    A civil conspiracy is an agreement between two or more parties to deprive a third party of legal rights or deceive a third party to obtain an illegal objective. The essence of civil conspiracy is damages. The main elements constituting a civil conspiracy are:

· Agreement – Caller and third parties agreed to repeatedly bombard Plaintiff with pressure about this case;

· An object to be accomplished – to pressure Plaintiff into dropping the lawsuit against Defendants

· Meeting of minds on the objective or course of action – Defendant Caller and third parties decided among themselves that it would be best for Plaintiff to drop the lawsuit against the Defendants, then decided the best course of action would be repeated and LENGTHY phone calls to Plaintiff at various times of the day and night, on various occasions, and by various third parties.  The third parties set out to pressure Plaintiff into dropping the lawsuit against Defendants – at the behest of Defendant Caller, according to those third parties.

· One or more overt acts – The overt acts were each phone call, each pressure tactic, committed by each third party that interjected themselves into the circumstances of this case at the request of Defendant Caller.

· Damages – Plaintiff has suffered severe emotional distress and Plaintiff’s health has begun to deteriorate due to the immense stress of the pressure by Defendants.  Plaintiff now has to take prescribed medication as a result of the harassment committed by Defendants in furtherance of their civil conspiracy.  

86. Further, Defendants have demonstrated malice and an intent to injure, which is not an essential element of civil conspiracy (and is therefore not required), yet is ever so present under the circumstances.

87. Conspirators are jointly liable in conspiracy. If a defendant claims that they were not present at the time of the alleged conspiracy, or if they were unaware about the means to be employed for committing conspiracy, or defendant was put under coercion by the co-conspirator(s) to commit conspiracy, these will not amount to a defense to conspiracy. 

88. Due to Defendants conspiring among themselves and with outside third parties to harass and pressure Plaintiff, Plaintiff is entitled to recover damages.


WHEREFORE, it is prayed that this Honorable Court award Plaintiff, HMG damages for civil conspiracy, including prejudgment interest, costs, and such other relief as may be appropriate.
COUNT VI

(Defamation and Slander)

89.  The allegations set forth in Paragraphs 1-88 hereof are fully adopted and incorporated by reference as if fully set forth herein.  
90.   Defendant Caller defamed Plaintiff’s character and slandered Plaintiff’s good business name to several individuals, including business contacts of Plaintiff.
91.   Defendant Caller stated to Eli Soliamanzadeh, the business owner of B & A Nurses Uniform, that Plaintiff has acted unethically, and is dishonest in terms of the cost of the services he’s provided for Calko Medical Center and that the same work can be attained for a fraction of the cost. 

92.    As such, while in the middle of HMG and B&A Nurses Uniform finalizing a $250,000 contract, Caller stated that the business owner would be ill advised to proceed on retaining Harel Media Group for any of its business services. 

93.    The fact that Caller told B&A’s business owner that Plaintiff is unethical and dishonest, thereby slandering HMG and defaming its character, caused B&A Nurses Uniform to back out of the contract with HMG.  This intentional and deliberate slandering of HMG’s business name by Caller single-handedly cost HMG $250,000 in business. 

94.     Industry research will reveal that Plaintiff’s fees charged for the creation of the Calko Medical Center website were not on the high end, nor low end in the web development industry.  Nor were HMG's fees excessive for the specialized branding and marketing it provided.  HMG’s fees are actually in the median.

95.     There was nothing misleading or dishonest about Plaintiff’s fees in creation of the Defendants’ website. In all honesty, the Defendants probably could have contracted with another company to do the same work for a smaller fee, but it was the Defendants’ responsibility to do their due diligence in the search for technical services for the best price.  Just because Defendants can find a cheaper company AFTER entering into the Agreement with Plaintiff, does not void the Agreement.

96.      In any industry across the board there is always a company that will do the same work as another company for a cheaper fee – albeit the work may not be as good.  Just like there are companies out there that would have charged more than what Plaintiff charged – and for the same work.  

97.       Regardless, there was nothing dishonest or unethical about Plaintiff’s business dealings with the Defendants.  To say so is slanderous and defamatory.  For Caller to make these deliberately untrue statements to various business contacts of HMG, including but not limited to B&A Nurses Uniform, was deliberate and malicious, defamed HMG’s character and slandered HMG to its business contacts.

98.       As a result of Defendant Caller’s defamatory and slanderous statements to HMG’s business contacts, Plaintiff is entitled to recover damages.  The Defendants' actions have compounded the damages to HMG, by ensuring HMG stays financially ruined without a remote chance of recovery. The breach of contract alone has put HMG in enormous debt and financial ruin. However, the slander and defamation to business associates, and the continued actions of the Defendants have deprived HMG from any remedy to recover, despite its hard work to attain new business.


WHEREFORE, it is prayed that this Honorable Court award Plaintiff, HMG damages for defamation and slander, including prejudgment interest, costs, and such other relief as may be appropriate.


COUNT VII

(Lost Profits)
99.        The allegations set forth in Paragraphs 1-98 hereof are fully adopted and incorporated by reference as if fully set forth herein.
100.        In early August 2013, Harel Media Group had a contractual agreement with 

B & A Nurses Uniform to provide specialized branding, marketing and web development services for the amount of $250,000. The business contract was canceled at the last moment by  B & A Nurses Uniform, due to malicious slander and defamation by the Defendant Mark Caller. 

101.   The business owner of B & A Nurses Uniform stated that the reason they were backing out of the contract with HMG was because of the statements made to them by Defendant Caller that HMG was dishonest and unethical. B & A Nurses Uniform stated they would much rather contract business with an entity that did not have that stigma following them.

102. As a result of those statements, Defendant Caller cost Plaintiff $250,000.

103. But for the malicious slander by Defendant Caller, HMG would have procured $250,000 in new business and as such Plaintiff is entitled to recover $250,000 in damages as a result of lost profits.

104. The actions of Defendant Mark Caller, in torpedoing the business contract with B & A Nurses Uniforms is especially egregious and it also strips away any means of HMG recovering from financial ruin caused by the initial breach of contract. 

This is especially true since, TMG had previously praised HMG’s work in an email dated June 18th, 2013 (Exhibit J). The attainment of any potential business contract entails weeks of planning, research, hard work and investment.  As such, Plaintiff is entitled to treble damages as a punitive measure for the lost profits as a result of Defendant Caller's defamation.


WHEREFORE, it is prayed that this Honorable Court award Plaintiff, HMG treble damages for Defendants' malicious and direct cause of lost profits, including prejudgment interest, costs, and such other relief as may be appropriate.

  COUNT VIII

              (Intentional Infliction of Emotional Distress)

105.  The allegations set forth in Paragraphs 1-104 hereof are fully adopted and incorporated by reference as if fully set forth herein.
106. Defendants conspired to relentlessly inflict emotional distress and pressure upon Plaintiff by getting third parties to unduly pressure Plaintiff into dropping the lawsuit against Defendants.  Plaintiff stood firm but the harassment began to take its toll on Plaintiff’s mental state.
107. Plaintiff notified Defendants’ counsel about the harassment and requested that opposing counsel instruct his clients to leave Plaintiff alone.
108. Defendants continued to harass Plaintiff and attempted to intimidate Plaintiff on several occasions by exerting pressure through Plaintiff’s religious community.

109. Exerting pressure through Plaintiff’s Rabbis and religious peers is excessive, deliberate, malicious, and created an intense anxiety in Plaintiff.

110. The creation of the severe anxiety as a result of Defendants’ actions caused Plaintiff’s medical doctor to prescribe Clonazepam, which still gives Plaintiff little to no relief from the emotional and mental distress the Defendants are continuing to put Plaintiff through.
111. As a result of Defendants’ repeated intentional infliction of emotional distress upon Plaintiff thus creating intense anxiety and the necessity of medication, Plaintiff is entitled to recover damages.
WHEREFORE, it is prayed that this Honorable Court award Plaintiff, HMG damages for intentional infliction of emotional distress, including prejudgment interest, costs, and such other relief as may be appropriate.
COUNT IX 

(Unjust Enrichment)

112.  The allegations set forth in Paragraphs 1-111 hereof are fully adopted and incorporated by reference as if fully set forth herein.
113. Defendants have not paid Plaintiff in full for his services under the Agreement but continue to enjoy the benefits of that work.
114. Plaintiff created unique content for the sole benefit of the Defendants.

115. Defendants have enjoyed and continue to benefit from the original content created by Plaintiff without paying Plaintiff in full.  This is especially egregious since in an email from Roy Baron of TMG (attached Exhibit J), he compliments HMG’s branding and marketing web platform it developed for Calko Medical Center by stating, "The layout and look of the  site is clean, appealing and professional."
116. For the Defendants to benefit from Plaintiff’s original content without fully compensating Plaintiff,  causes Defendants to be unjustly enriched by the original content.

117. Defendants have voluntarily accepted and retained these benefits without paying Plaintiff’s fees due under the Agreement for services rendered.

118. It would be inequitable for Defendants to retain these benefits without paying Plaintiff’s fees due under the Agreement for services rendered.


WHEREFORE, it is prayed that this Honorable Court award Plaintiff, HMG damages for unjust enrichment, including prejudgment interest, costs, and such other relief as may be appropriate.

COUNT X 

(Bad Faith)

119.  The allegations set forth in Paragraphs 1-118 hereof are fully adopted and incorporated by reference as if fully set forth herein.
120. Defendants entered into the subject Agreement with Plaintiff in Bad Faith, never intending to honor the Agreement, committed theft of Plaintiff's services, and thus became unjustly enriched from the receipt of those same services via the financial windfall as a result thereof.

121. In an attempt to avoid payment under the Agreement, Defendants are now disingenuously alleging that they never had an agreement with Plaintiff.  This is especially egregious since in an email from Roy Baron of TMG (attached Exhibit J), he compliments HMG’s branding and marketing web platform it developed for Calko Medical Center by stating, "The layout and look of the site is clean, appealing and professional."  Plaintiff HMG delivered its work product to the Defendants as required under the Agreement.

122. As more proof of Defendants' bad faith dealings, and despite Defendants’ own emails attached to this amended complaint clearly showing a meeting of the minds; despite an agreement for Plaintiff to perform work on behalf of the Defendants; despite Defendants’ review of that work under the Agreement; and despite partial payments made by Defendants under the Agreement; Defendants dishonestly now claim an agreement never existed.

123. It is obvious that Defendants entered into the Agreement in Bad Faith and now compounds that bad faith by erroneously claiming an agreement never existed in a disingenuous attempt to not honor the Agreement and defraud this Court.


WHEREFORE, it is prayed that this Honorable Court award Plaintiff, HMG damages for bad faith, including prejudgment interest, costs, and such other relief as may be appropriate.

CONCLUSION

124.  Despite the Defendants' compliments of HMG’s branding and marketing web platform it developed for Calko Medical Center in stating, "The layout and look of the site is clean, appealing and professional," Defendants have failed to pay Plaintiff in full thereby breaching the Agreement with Plaintiff.  Based upon the very detailed emails between Plaintiff and Defendants Mark Caller and The TMG Group regarding the agreement to build the Calko Medical Center website; based upon the performance of both parties under said Agreement; based upon the fact that Dr. Robert Kodsi is co-owner of the Calko Medical Center and enjoys its benefits; based upon the harassment and intentional infliction of emotional distress against Plaintiff by Defendant Mark Caller; based upon the malicious direct cause of lost revenue and profits of Plaintiff as a result of the Defendants’ slander and defamation; based upon the unjust enrichment enjoyed by each of the Defendants of which that unjust enrichment has significant monetary value; based upon the bad faith acts by Defendants in not honoring the Agreement; and taking all of the above into the aggregate, Plaintiff HMG sues the Defendants for seven million five hundred thousand ($7,500,000) dollars in damages.  Jury trial demanded.

Dated: November 4th, 2014



Respectfully Submitted,
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