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Executive Summary

Located in Southwest Alaska, Bristol Bay consti-
tutes one of the most important salmon ecosystems
left on Earth. Its wetlands and watersheds support
some of the largest salmon producing rivers remain-
ing on the planet. Those rivers drive a world-class
economic engine of tourism, sport fishing and com-
mercial fishing, supporting more than 14,000 jobs
and $1.5 billion worth of economic stimulus annu-
ally. Bristol Bay is home to 25 federally recognized
tribes, whose communities continue thousands of
years of subsistence-based lifeways that depend on
salmon and clean water.

On February 20, 2019, the U.S. Army Corps of En-
gineers (USACE) released the Draft Environmental
Impact Statement (DEIS) for the proposed Pebble
Mine—a toxic open-pit mine in Bristol Bay’s head-
waters. In this review, USACE has allowed Pebble
Partnership and consultants to cut every scientific
and statistical corner possible in the development of
its permitting materials. The size, scope and com-
plexity of Pebble Mine are immense and unprece-
dented—one of the most complex ever considered
by the U.S. government. But the review flatly ignores
concerns and input, not only from stakeholders con-
cerned with Pebble’s impacts on Bristol Bay, but also
key cooperating agencies from the U.S. Environmen-
tal Protection Agency to the U.S. Fish and Wildlife
Service. The list of omissions, errors and oversights
is long, but particular concerns include that the re-
view fails to consider a catastrophic toxic-waste spill
into the rivers downstream from the mine. And US-
ACE has not required Pebble to put forth a credible

economic feasibility study for the mine.

In the years, months and days leading up to the
release of the DEIS, Pebble has worked every
opportunity to circumvent good governance norms
for permitting a mine. In political appointees at key
agencies, company officials found willing allies to
carry out these questionable practices in the com-
pany’s interest. It is noteworthy that throughout
these years and efforts there were numerous career
staff members who pushed back and questioned key
actions of Pebble-friendly appointees. Yet, despite
those repeated documented concerns, appointees

effectively silenced these experts and dismissed long
standing scientific standards.

This report details:

+ How Pebble spent massive sums of money
to ensure that politically appointed allies
revive the mine and fix the permitting
process, from cutting corners on permit-
ting to helping benefit Pebble’s stocks and

investors.

+ How EPA officials and leadership took
extraordinary steps to ensure that Pebble
was a priority project, while using Pebble
as a poster child for undercutting long-
standing agency authority.

+ How the US Army Corps of Engineers
worked with Pebble to drive a permitting
process that clearly and repeatedly cuts
corners and ignores input from govern-
ment experts and the public, breaking all
standards of thorough government review.

This report is written using available information
sought through the Freedom of Information Act, but
there is much of the record on Pebble that has not
been disclosed. Indeed, USACE directed staff on
Pebble to keep correspondence about the project out
of the publicly accessible record. Pebble and cooper-
ating staft’s seemingly unethical behavior demands
deeper investigation by both press and congressional
oversight committees. It is readily apparent that
Pebble is working directly with agency political
appointees to go against the will of Alaskans and the
American people—in pursuit of the mine.

The question for Congress and the American public
now is: Will they stand by and let a Canadian min-
ing company and its friends in the administration
permit a massive toxic-waste facility in the last great
salmon ecosystem in North America?
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Bristol Bay
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USACE has allowed Pebble Partnership
and consultants to cut every scientific
and statistical corner possible inthe
development of its permitting materials.




Introduction

Overview

On May 1, 2017, Scott Pruitt, then-administrator
of the Environmental Protection Agency, met with
Pebble Partnership CEO Tom Collier. Within hours
of that meeting, Pruitt “directed” the agency, via his
acting general counsel, to withdraw an Obama-era
proposal to protect one of the world’s most ecolog-
ically valuable wetlands in southwest Alaska from
certain mining activities." That threw the door open

to developing the Pebble Mine.

Since the beginning of the current administration,
spending on D.C. lobbyists and lawyers has grown
exponentially. Over the past two-plus years, Pebble
has spent nearly $4.5 million on lawyers and ex-
ternal lobbyists. For 2018, Politico listed Pebble’s
contract with Akin Gump Strauss Hauer and Feld
as the eighth largest single contract in D.C.? Pebble
is spending more money on lobbyists than most
development projects in North America, and this
spending represents an enormous percentage of
the company’s overall resources.’ These efforts are

paying off.

The US. Army Corps of Engineers and the Environ-
mental Protection Agency appear to be bypassing
established governance standards and normal review
procedures in their rush to permit the Pebble Mine.
Given the gravity of the environmental risk to Bris-
tol Bay, this is inappropriate. Under this administra-
tion, political appointees at the agencies are working
closely with Pebble to ensure a permitting process
that is faster than any project of this size and type in
American history’ On closer examination, a few key
moments should cause much greater concern. From
EPA to USACE, numerous examples underscore
close coordination with Pebble Partnership and its
parent company that go well beyond simply ensur-
ing an expedited permitting process for the mine.
On one occasion emails between EPA and Pebble
Partnership reveal discussions to release news of a
lawsuit settlement to coincide with the opening of
stock markets, to boost stock returns.* Other ex-
amples underscore consistent efforts by USACE to
cut corners, silo agency cooperation and rush review
of permitting processes. These years are marked by

events that underscore a new era of advancing the
proposed Pebble Mine—a period marked by efforts
to at best manipulate federal permitting processes,
or at worst rewrite it, pushing the Pebble Mine at
all costs.

These moments raise serious ethical concerns and
warrant accusations of wrongdoing, and they demand
deeper investigation by both press and Congress.
Pebble is working directly with political appointees

at the agencies to go against the will of Alaskans and
the American people—in pursuit of its mine.

Bristol Bay

From Near Protection to Vulnerability

Bristol Bay is located in Southwest Alaska, and it
and surrounding watersheds constitute the most im-
portant salmon ecosystem left on Earth. Its wetlands
and watersheds support some of the largest salmon
producing rivers remaining on the planet. Those
rivers drive a world-class economic engine of tour-
ism, sport fishing and commercial fishing, support-
ing more than 14,000 jobs and $1.5 billion worth of
economic stimulus annually. Bristol Bay is home to
25 federally recognized tribes, whose communities
continue thousands of years of subsistence-based
lifeways that depend on salmon and clean water.

Bristol Bay is also home to the Pebble deposit,

a large copper, gold and molybdenum porphyry
deposit. In 2001, Northern Dynasty Minerals Ltd.
began studying the Pebble deposit with the goal of
developing the project. By 2006, the Pebble Limited
Partnership (consisting of Northern Dynasty, Rio
Tinto and Anglo-American) released preliminary
mining plans as a part of its water rights application
to the State of Alaska. These plans revealed the po-
tential for a massive large-scale open-pit copper and
gold mine situated at the headwaters of the largest
salmon-producing system on the planet.

Pebble’'s Permit « 5



In May 2010, six federally recognized tribes from
the Bristol Bay region submitted a petition to the
EPA requesting a review under Section 404(c) of the
Clean Water Act (CWA) to identify wetlands and
waters in the Kvichak and Nushagak river drainages,
where the EPA might prohibit or restrict dredge and
fill material associated with large-scale mining. Many
other groups ranging from sportsmen and commer-
cial fishermen to chefs and religious leaders followed
suit, asking that EPA use their CWA authority to

ensure Bristol Bay’s protection.

In response, EPA decided to “gather additional infor-
mation through a public process.” On February 7,
2011, EPA Region 10 Administrator Dennis Mc-
Lerran announced that EPA would begin an eco-
logical risk assessment in order to better determine

It's wetlands and watersheds
support some of the largest
salmon producingrivers
remaining on the planet.

the impacts of large-scale mining on the salmon
watersheds of Bristol Bay, Alaska. The goal was to
gather and analyze all available information so as to
inform any decision on whether to use its authority
under Section 404(c) of the CWA immediately or in
the future. Between February 2011 and January 15,
2014, when EPA published the final assessment, it
held at least eight public meetings and received more
than 1.2 million comments, covering two drafts that
were peer-reviewed twice by a team of 12 inde-
pendent scientific experts. The final analysis found
that even at a minimum possible size, the proposed
Pebble Mine posed unacceptable adverse risks to

the watershed and fishery of Bristol Bay. Based on
this analysis, on July 18, 2014, the EPA issued a
“proposed determination” under the CWA to restrict
large-scale mining in the Pebble deposit. The EPA
received more than 670,000 additional comments
and held seven hearings in Alaska on this proposal.

The short story here is the EPA spent four years
listening to Alaskans and the people most impacted
by the Pebble Mine. The agency studied the issue

6 « Pebble’s Permit

at length before proceeding. In addition to studying
the problem, EPA scientists subjected their own
work to an independent peer-review process that
exceeded the standards and expectations of even the
most rigorous academic publication. And perhaps
most importantly, EPA exemplified the best of pubic
process and engagement, taking care to ensure a clear
and transparent process, resulting in a product and
decision founded on the best available science and
expertise.

Despite the care and diligence of EPA to ensure a
sound and legal process, Pebble sued the EPA in No-
vember 2014, effectively halting the 404(c) process
pending resolution of the litigation. This suit provid-
ed a respite for Pebble to wait for a more favorable
political and permitting climate. In November 2016,
Pebble got its wish: In the newly elected adminis-
tration that would soon take over in Washington,
Pebble found allies willing to skirt, bend and rewrite
longstanding procedures to push Pebble Mine for-
ward, despite a decade of resistance from the people
of Bristol Bay, Alaska, and America.

EPA's About-Face

New Administration Abandons Popular
Protective Stance

Within weeks of President Trump’s inauguration,
Pebble and its lobbyists worked to ensure that its
mine was a beneficiary of the new administration.
The organization’s goal: undermine the EPA Water-
shed Assessment and put Pebble Mine on the fast
track.

For example, on February 15, Pebble lobbyist Peter
Robertson wrote to EPA transition staffer David
Schnare:

“As you may know, Pebble is trying to develop a
world-class copper mine in southwestern Alaska. We
have yet to submit the first of the permit applications
necessary to move ahead with the mine, the permit
application under section 404 of the Clean Water
Act... Do you have time for me to meet with you in
the near future?”®



Within 24 hours, Schnare replied to Robertson in
writing:

“I am aware of the problem in general but do not
have specifics. Can you bring with you a time line
of events and a status on the legal actions?... In any
case, I need to get this set up for the Administra-
tot, which means I need the full background and a
specific proposal on what we can and should do...
Without meaning to be flip, that’s your homework
assignment.”

Pebble clearly had new and direct connections to key

agency leadership. While EPA and Pebble had been
in negotiations around the lawsuit over EPAs 404(c)
actions for months already, the pace and impact of
those decisions picked up quickly. As this happened,
both opponents of the mine and career EPA staff
who had worked years on this issue saw their work
quickly slip away and get swept under the rug.

Pebble-Friendly Legal Settlement

By May 2017, plans to settle the lawsuit were nearly
final. On May 1, 2017, not only did Pebble CEO
Tom Collier meet with Scott Pruitt, but immedi-
ately following that meeting Pruitt instructed his
staff to begin the process of withdrawing the 2014

Proposed Determination.” The decision was made

The agencies appear to be bypassing
established governance standards
and normal review proceduresin
their rush to permit the Pebble Mine.
This is unacceptable, given Bristol
Bay's environmental resources.

without consulting with or being briefed by agency
staff or scientists. More troubling was that email
specifically noted that the agency would need to
develop a judicially defensible post hoc rationale for
its about-face: “As far as the basis, we will need to
develop the most defensible basis we can...” Ad-
ministrator Pruitt’s rush to withdraw the Proposed
Determination without taking the time to review
the existing record—or make a new record—reveals
the arbitrary and capricious nature of this decision.®

On May 12, 2017, EPA outlined the plan to settle
the lawsuit.

The settlement included the following key decision
points:
+  Pebble and the U.S. Department of Justice
(on behalf of the EPA) will ask the U.S.
District Court for the District of Alaska to
dismiss the cases with prejudice and to lift
the court-ordered preliminary injunction.
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+ EPA agrees to commence a process to
propose to withdraw the currently pending
proposed determination, consistent with its
regulations.

+  EPA agrees that it will not move to the next
step in its CWA process, which would be to
issue a recommended determination (deter-
mination steps are: proposed, recommended,
final) until 48 months from settlement or
until the U.S. Army Corps of Engineers
issues its final environmental impact state-
ment, whichever comes first. To take advan-
tage of this period of forbearance, Pebble
would have to file its permit application
within 30 months,

+ Pebble will drop its lawsuits and requests
for fees against EPA and agree to file no
new Freedom of Information Act (FOIA)
requests during the pendency of the “forbear-
ance” period.

+  EPA may use its scientific assessment re-
garding the Bristol Bay Watershed without

limitation.’

Throughout the settlement process, Pebble pushed
hard to not only have the Proposed Determination
withdrawn, but also for the Watershed Assessment
as a whole struck from the record and prevented
from future use. Email correspondence shows that
EPA did not bend to each of Pebble’s demands,
ultimately preserving the work leading up to and
contained within the Watershed Assessment.

Those unfamiliar with this history need to under-
stand that EPAs 2014 action under Section 404(c)
of the Clean Water Act never precluded Pebble from
applying for permits. However, the general rhetoric
from Pebble was that EPA had issued an outright
veto of the project and had prevented Pebble from
pursuing a permit. This could not be further from
the truth. EPAs work was not a veto. It merely
dampened investor interest. Settling the lawsuit

reassured investors of a clear path toward permitting,

Pebble certainly looked to leverage the settlement in
its favor and sought EPAS help in doing so. EPA, it
appears, obliged.
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Stock Price Favors

Emails obtained by EXE News from the days
leading up to the settlement of the lawsuit reveal a
disturbing willingness of senior EPA leadership to
work with Pebble on the timing of the settlement
announcement so as to have the greatest benefit to
Northern Dynasty Minerals on the stock market.
E&E News reporters Dylan Brown and Kevin Bog-
ardus explain,

“Emails obtained by EXE News under the Freedom
of Information Act reveal how Pruitt’s staff crafted
the settlement announcement—delaying it to help
the mining company, scouring for leaks and spurning
an interview request from a local Alaska public radio
station because it was considered ‘liberal.*® The doc-
uments included a list of redacted attachments and
messages, including four emails between EPA press
aides in the agency’s Seattle office were sent on May
11, the day before the settlement was announced.”
Justice Department attorney Robin Thurston wrote
an email May 11 to Justice and EPA colleagues
explaining that Pebble “would prefer to make a public
announcement regarding the settlement agreement
before markets open tomorrow morning."!!

While some EPA staff did indeed express concern
with the timing and coordination with Pebble, the
agency still moved forward on the time line desired

by Pebble.'*

Pruitt Hedges, Pebble Forges Ahead

Pebble hoped the settlement was just the begin-

ning and a critical step, one that allowed Northern
Dynasty and Pebble to attract a new investor in First
Quantum Minerals, among other things. With the
settlement underway and a new $37.5 million invest-
ment from First Quantum, Pebble had significant
wind in its sails.'?

A core piece of the settlement agreement was to
commence the process to withdraw the Proposed
Determination. Pebble applied consistent pressure
to ensure EPA was holding up its end of the bar-
gain. For example, in July 2017, EPA spoke with
Pebble CEO Tom Collier and Pebble lobbyist Peter
Robertson when the pair called to confirm that the
agency would publicly initiate a process to withdraw



the proposed determination." On July 11,2017,
EPA announced that it was beginning the process
for withdrawal. This initiated yet another comment
period, between July and October—to which 26,000
Alaskans chimed in asking EPA to keep its work
intact.

During that comment period, in September 2017,
Pebble lobbyist Alan Mintz (Van Ness Feldman)
met with EPA Office of Water Deputy Administra-
tor Dennis Lee Forsgren to discuss Pebble. At this
point, meeting logs stated that “EPA confirmed that
it was still in the process of the proposal to withdraw
the Proposed Determination, and no decision had
been made.®

However, on October 31, 2017, Pruitt met with
individuals who represented key Bristol Bay—based
organizations who were strongly opposed to the Peb-
ble Mine. Shortly after that meeting, then—Alaska
Governor Bill Walker weighed in expressing con-
cerns with the mine and the permitting process.

By the beginning of 2018, things had changed sig-
nificantly, so it seemed. On January 26, 2018, Pruitt
announced that the agency was leaving the Proposed
Determination in place. EPA’s press release ex-
plained: “From public comments to various commu-
nity meetings, stakeholders stressed the importance
of balancing a singular mining venture with the risk

of one of the world’s largest commercial fisheries."

While opponents of the mine celebrated the deci-
sion, the reality was that leaving the Proposed De-
termination in place had no detrimental impact on
Pebble’s fate. And Pebble confirmed that responding
that this changed “nothing” EPA promised that the
decision “neither deters nor derails” the company’s

bid to develop the Pebble deposit.'”

To be clear, this was a calculated political move from

the EPA.

First, EPA could in no way ignore the sheer volume
of comments that continued to pour in supporting
the protection of Bristol Bay. They received more
than a million comments nationwide, with more
than 26,000 from Alaskans. The vast majority of
those requested leaving the Proposed Determination

Emails obtained by E&E News
under the Freedom of Information
Actreveal how Pruitt's staff crafted
the settlementannouncement—
delaying it to help the mining
company, scouring for leaks and
spurning an interview request from
alocal Alaska public radio station
because it was considered ‘liberal.

in place. In addition to the comments and input from
Bristol Bay leadership, then-Governor Walker had

also expressed concerns with Pebble.

Comments and pressure aside, keeping restrictions
was the more politically savvy move—it gave the
appearance of concern, it prevented a counter suit
on process, and still ensured a green light for Pebble
to pursue its permits, per the settlement agreement.
As reporters Brown and Bogardus noted in an E&E
News article, "Although Pruitt surprisingly reversed
course eatlier this month to put the Obama-era
limits back in play, the settlement still prevents them
from being finalized, keeping the pathway open for
the permit application that Pebble has since sub-
mitted.”® In reality, leaving the restrictions in place
ensured a permitting process pushed by the weight
of urgency.

The previously agreed upon legal settlement had
already sped up the permitting process for Pebble,
while paying lip service to the locals. At this point
already, USACE was moving full steam ahead on
scoping and was taking steps demonstrating its
desire to fast-track the permits, with the scoping
process already underway by then.

While these decisions push the permitting process
forward, Pebble has repeatedly expressed its dis-
satisfaction with the Watershed Assessment and

the Proposed Determination. While the settlement
agreement precludes NDM from attacking EPA, the
Proposed Determination and the Watershed Assess-

ment, through industry front groups it continues to
attack EPA and the 404(c) authority as a whole. Of

Pebble’s Permit « g



note is 2 2018 Request for Correction filed by the
Competitive Enterprise Institute (CEI) requesting
that EPA withdraw the Proposed Determination
and the Watershed Assessment."

Pebble is looking for every angle to ensure that this
mine goes forward. Therefore, through front groups
like CEI to Congressional Committees, Pebble
would continue to push back against existing agree-
ments and settlements.

Pebble Makes Trouble for Pruitt

From the start of the Trump administration, Peb-
ble worked the Pruitt office for an inside track on

Pebble.

Now that scoping was swiftly underway at the
direction of USACE, Pebble was far from deterred
by EPAs decision to the leave the Proposed Deter-
mination in place. Company officials began to make
it clear that they would stop at no cost to get their
way—and their mine. Between March 1, 2018, and
April 25,2018, CEO Collier reached out again to
Pruitt on three occasions to express his dismay at
Pruitt’s decision. Collier wrote on March 1 that
Pebble was still “Seeking an opportunity to discuss
Pebble’s status as a source of critical mineral com-
modities to ensure that Pebble’s Clean Water Act
404 Permit application receives full and fair con-
sideration”® In his April 24 letter to Pruitt, Collier
called Pruitt’s decision “surprising,”“disappointing,’
and “misguided.”*

Pebble wanted to make sure EPA knew and un-
derstood its place in the scoping process now well
underway: Don't overstep boundaries and stay on

the sidelines while USACE does its work.

To do this, Pebble enlisted the help of the House
Science, Space and Technology Committee. On
March 7, the company published a letter to Pruitt
from then-Chairman Lamar Smith (R-Texas),
House Natural Resources Chairman Rob Bish-

op (R-Utah), and Congressional Western Caucus
Chairman Paul Gosar (R-Arizona). The letter urged
that EPA Region 10 officials should monitor the
scoping process, but if the Army Corps’ environmen-
tal impact statement addresses all the issues, Pruitt
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With the settlement underway and
anew $37.5 million investment
from First Quantum, Pebble had
significant wind in its sails.

and EPA should withdraw the 2014 proposed detet-
mination. That, the letter states, “establishes a com-
mitment to regulatory certainty and environmental
protection while advancing the Administration’s
commitment to streamlining the permitting process
based on sound science.?? In other words, USACE is

the boss here. Follow its lead.

With each passing month, Pebble’s frustration with
EPA grew. While Pebble initially brushed off the
decision to leave the Proposed Determination intact,
the company would prefer it was removed and out of
the equation—mostly because Pebble felt it sent the
wrong message to stockholders and investors.”

It enlisted other Washington insiders to push its
agenda.

On June 14, the Federalist Society, a conservative
legal group, hosted a conference call on behalf of
Pebble and Northern Dynasty Minerals. On that
call was Myron Ebell, a Trump appointee who was
responsible for heading up the administration’s EPA
transition team. Pebble CEO Collier argued on the
phone that when Pruitt left the Proposed Deter-
mination in place, he overstepped his authority and
was not following their vision of regulatory certainty.
He said, “I'm riled up about the precedent, but what
drives me even more crazy is why this administra-
tion, which talks about federal overreach, would in
January recognize the use of a preemptive veto...

That’s what Scott Pruitt did.”?*

Three weeks later, by July 5, 2018, Pruitt was out the
door.

Pebble’s conference call was probably not the final
straw. However, Pebble used an administration in-
sider to apply pressure to the administrator who was
already embroiled in scandal and had failed to fully
clear the deck for Pebble.



Pro-Pebble Rule Change

Before he left, Pruitt saw greater opportunity in
going after the EPA’s very authority to implement
the Proposed Determination itself. After all, this was
Pebble’s biggest complaint—EPA overstepped its
authority by engaging the 404(c) process prior to a
permit application itself.”

On June 26, 2018, the EPA signed a memorandum
to its Office of Water and Regional Administrators
outlining changes that the agency will propose to up-
date the regulations governing its role in permitting
discharges of dredged or fill materials under Section
404 of the Clean Water Act (CWA).?* The memo
directs EPA’s Office of Water to develop a proposed
rulemaking that would consider the key point,
among a series of changes:

Eliminating the authority to initiate the section
404(c) process before a section 404 permit appli-
cation has been filed with the USACE or a state,

otherwise known as the “preemptive veto.””

The review and “streamlining” of EPA’ ability to do
its job remains underway and plans to review the
agency action appear scheduled for Summer 2019.%

Given the nature of the lawsuit settlement and the
scoping process in the hands of the USACE, here
Pruitt had an opportunity to take another step that
could inhibit EPAs work in Bristol Bay (and nation-
wide). It is critical to understand the importance of
this action. By making this move, Pruitt initiated

a massive rollback of agency authority, effectively
gutting EPASs ability to address, slow or even stop
destructive projects such as Pebble.

That said, this final effort was not enough to save

his job. The next guy in line, it seems, might be even
more favorable toward the Pebble project.

Pebble Gets a New Inside Man

On March 5, 2019, Andrew Wheeler was confirmed
as the new Administrator of the EPA.

Andrew Wheeler was intimately close to the Peb-
ble Mine. His firm, Faegre Baker Daniels LLP, was

acting as Pebble’s consultant when it set the May
1,2017, meeting with Pruitt to settle the lawsuit.”
Documents acquired by the Natural Resources De-
fense Council (NRDC) through the FOIA process
reveal a series of communications between Pebble,
Faegre Baker Daniels and EPA leading up to that
May meeting.**

Wheeler was not directly involved in these conversa-
tions, but his history with Faegre Baker Daniels rais-
es significant alarm bells. He worked “directly” with
lobbyist Darrin Munoz on other issues: “lobbying on
behalf of coal mining company Murray Energy Corp,
uranium miner Energy Fuels Resources, Inc.”! It was
Munoz who set up the initial meetings between Tom
Collier and Scott Pruitt in May 2017.

When the conflict was raised in May 2018, EPA
explained that,“Wheeler would not be recusing
himself on any matter involving Pebble LP or the
Pebble Mine project.”> On May 24, 2018, Wheeler
disclosed conflicts in a recusal statement as required
under federal ethics laws. However, while he noted
Murray Energy and Energy Fuels, he did not list Peb-
ble as one of those conflicts.??

A memo dated March 20, 2019, notes that Wheeler
does plan to recuse himself on any decisions related

to the ongoing Pebble Mine permitting process. In
doing so, he has delegated any decisions to EPA Gen-
eral Counsel Matthew Z. Leopold.**
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Despite his recusal, Wheeler will still drive the effort
started by his predecessor to curb his own agency’s
authority under section 404 of the CWA. And con-
servative groups such as Americans for Tax Reform
are working to ensure that Wheeler “makes an exam-
ple out of the...Pebble project” by rolling back EPAs
404(c) authority.”® As of now, it looks as if EPA will
take this up in July of 2019.%

Political Permit
US Army Corps rushing Pebble process to

finish in Trump’s first term.

While the politics surrounding Pruitt, Wheeler, and
the smoke and mirrors of whether or not to withdraw
the Proposed Determination switled in the headlines,
Pebble was preparing for the permitting process.

On December 22, 2017, Pebble submitted applica-
tions for a key permit under the Clean Water Act

to dredge and fill wetlands and authorization under
section 10 of the Rivers and Harbors Act to obstruct
and alter navigable waters. On January 5, 2018, the
USACE posted public notice that the application
was received. It took USACE less than two weeks—
including holidays and weekends—to review the
application and supporting material before deeming
it complete despite the massive data dump of docu-
ments. Conspicuously missing from Pebble’s appli-
cation were several important items that typically
accompany mining applications. Those include:

1. Pre-feasibility study (or any economic study);

2. Supplemental baseline data and reports;

3. Wetlands delineation and wetlands impact
report; and

4. Plans for mitigation, reclamation and post
closure.

The lack of attention to detail merely scratches the
surface of a deeply flawed environmental review.

At an early stage of scoping, EPA staff expressed
concerns that the Pebble scoping documents were
incomplete and inadequate to proceed. For example,
on February 5, 2018, EPAs David Allnutt wondered

how the scoping process “provides no information
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about whether the District has determined the ap-
plication to be complete, or whether it has concluded
its completeness review of the application materi-
als.”?” Of those missing elements, EPA noted that the
application materials do not include clear statements
on how Pebble will mitigate “unavoidable impacts

to waters of the United States,” nor does it include
information about “disposal sites or mixing zone for
proposed dredged material effluent.”® Four days later,
in an internal EPA email, Matt LaCroix of USACE
explained the omission of compensation and mitiga-
tion of dredged material was of “no consequence.”

Equally troubling was how the National Environ-
mental Policy Act (NEPA) review time line was
established. During its presentation to bid for the
consulting contract to prepare the Environmental
Impact Statement, Anchorage-based consulting firm
AECOM relayed its qualifications to handle the task.
However, rather than framing the time line for com-
pletion of the Draft Environmental Impact Statement
(DEIS) around the need to fully understand and vet
the impacts of the proposed project, AECOM instead
directly tied its time line to political drivers, namely
the goal of having the permitting process wrapped

up before the end of the Trump administration’s first
term.*

In so doing, AECOM cited two “schedule drivers” for
fast-tracking the Pebble NEPA process. First, AE-
COM tied the time line to a settlement agreement be-
tween Pebble and EPA. The settlement sets a deadline
for the Final EIS to be complete and available within
48 months of the date of the settlement agreement.
Therefore, by May 2021.* Second, AECOM tied the
time line to Executive Order 13807 (signed August
15,2017), which AECOM says “outlines the policy

Pebble wanted to make sure
EPA knew and understood its
place in the scoping process

now well underway: Don't
overstep boundaries and stay
on the sidelines while USACE
does its work.



of the federal government to make timely decisions
(within two years) on reviews and authorization
decisions.”*

Alternatively, it is worth noting that Pebble CEO
Collier has significant financial reasons to see Pebble
permitted quickly. Should Pebble secure a Record of
Decision by December of 2021, he would receive a
“extraordinary bonus” of $12.5 million.*”

The efforts to fast-track were just beginning.

Recklessly Fast Permitting Process

Throughout this process staff across agencies have
expressed concerns to each other and even the White
House Council on Environmental Quality (CEQ)
that the USACE is pursuing every option to push an
expedited permit approach to permitting Pebble.

For example, on February 8, 2018, EPA explained
that USACE has “developed a starting schedule of
two years to complete all the NEPA and permitting on
one of the largest mines in America (emphasis added).
... The Corps’ two-year schedule has already high-
lighted where they plan to skip steps in the NEPA
process that would typically have been part of the EIS
development.”* EPA’s Patty McGrath noted in an
email as recently as March 16, 2018, that “[t]he only
thing I will add is that the Corps Alaska district has

said that they were told by their HQ to put together
a two-year schedule.”” Cooperating agencies consis-
tently pushed back on the expedited time line to no

avail. USACE has thus far continued to proceed on
schedule.

It is hard to compare Pebble to any other mine in
Alaska due to its size and complexity. The closest
comparison is the Donlin Gold Mine, which took far
longer to evaluate. It took more than two-and-a-half
years for USACE to complete the DEIS for Donlin
compared to merely nine months for Pebble. And
while the anticipated public review and comment
period for Pebble is 90 days, USACE allowed five
months to comment on Donlin.*® Indeed, the NEPA
process on Donlin took nearly six years.

Creating Permitting Loopholes

Pebble and its administration allies have strived to
create new loopholes in the permitting process that
would allow Pebble an even faster timeline and re-
view. One key example, pertains to the Fixing Ameri-
ca’s Surface Transportation Act (FAST 41). Enacted
on December 4, 2015. Title 41 of that act (FAST-41)
established new coordination and oversight proce-
dures for infrastructure projects being reviewed by
federal agencies. The intention of FAST 41 is to
improve early consultation and coordination among
government agencies; increase transparency through
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Wheeler was close to Pebble’s lobbying efforts. And he will drive
the effort started by his predecessor to curb his own agency's
authority under section 404 of the Clean Water Act.
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the publication of project-specific timetables with
completion dates for all federal authorizations and
environmental reviews; and increase accountability
through consultation and reporting on projects.*

FAST 41 is designed for nation-critical infrastruc-
ture, not mining,

On July 28, 2017 Pebble submitted a formal request
to the Federal Permitting Improvement Steering

Council (FPISC) to add mining as a covered sector
under FAST-41.%

On numerous occasions, EPA staff expressed deep
concern and surprise that Pebble would qualify for
FAST 41 status. In early 2018, for example, in an
internal EPA email, Patty McGrath noted “I thought
that was just for infrastructure projects?”** On Feb-
ruary 8, 2018, EPA career staff continued to express
concern with the FAST 41 process. However, politi-
cal appointees were looking to open the opportunity
for Pebble. And Pebble’s lobbying appeared to be
paying off.

On April 18, 2018, Angie Colamaria, the Acting
Executive Director of FPISC, sent a memo to the
FPISC council members outlining a request to add
mining “as a new sector of covered projects” for Fast
41 consideration. In so doing, she specifically cited
Pebble’s request. She proposed that “Council Mem-
bers discuss and vote on the request to add mining
as a sector under FAST-41" at their April 20, 2018

meeting.”

While the effort appeared to stall prior to the April
meeting as a result of public interest group backlash,
as of May 15, 2019 there is still an opening the per-
mitting board is going to have a notice and comment
on rulemaking about adding critical material’ mining
to their list of eligible projects.

Army Corps Cuts Out Government Experts

On numerous occasions, EPA staff has pushed
USACE to have broad engagement in the EIS pro-
cess. However, USACE was working to limit EPAs
authority” In fact, internal communications reveal
EPA staff expressing frustration that“[t]he Corps and

Pebble are advancing numerous rationales for expediting
review, eliminating steps, and limiting cooperating agency
review and meaningful public participation.”*

For example, throughout the planning process, US-
ACE repeatedly removed any reference to EPAs 404
authority and limited EPA to “special expertise” status
only. Limiting engagement from EPA staff in the per-
mitting process is signiﬁcantly concerning. First, EPA
has statutory authority over the CWA 404 permit.
Second, EPA staff has a long history of work in Bris-
tol Bay. Many of the career staff who worked on the
Bristol Bay Watershed Assessment and the Proposed
Determination to protect Bristol Bay under the Clean
Water Act still work at EPA. They understand the
fishery of Bristol Bay, its importance as an ecological
and economic resource, and the potential impacts of
large-scale mining on the fishery. USACE’s effort to
limit EPA staff involvement can and should only be
seen as a clear effort to curtail the experience EPA has
and the role the agency should play in evaluating and
permitting the Pebble project.”

EPA staff repeatedly pushed back asking for an
expanded role in the permitting process. For example,
on January 29, 2018, David Allnutt of EPA Region
10 wrote that“[t]he EPA has significant concerns
with the Corps’ proposal to limit EPA’s cooperating
agency involvement with the development of the EIS
to CWA Section 404 (b)(1) issues... we would not
necessarily be afforded the opportunity to provide
early input on baseline data review and impact assess-
ment.” In his letter to USACE, Allnutt underscored
how EPA has had a range of expertise and roles of
managing EIS process in several other Alaska mining
projects. USACE repeatedly and swiftly responded
by noting that “Sheila [Newman, Regulatory Division
Program Manager for USACE] indicated...that she
does not see the Corps changing course.”

EPA staff members were not the only experts and key
stakeholders cut out of the process. In early itera-
tions, USACE also did not plan to include federally
recognized tribes, despite repeated EPA recom-
mendation.” Even now, only two of more than 25
federally recognized tribes in the Bristol Bay region
have been included as cooperating agencies in the
process: Nondalton and Curyung tribes. Both tribes
have consistently raised issues with the process. In the
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end, USACE only invited one of two Alaska regional
boroughs to be a cooperating agency—the Lake and
Peninsula Borough, where the mine would be locat-
ed, but not the Kenai Peninsula Borough, where a
large portion of the road, pipeline and ports would be
located.”®

Further, despite repeated requests, USACE saw no
need to have a MOU or Cooperating Agency Agree-
ment. Newman (USACE) argued to Patty McGrath
(EPA) that a MOU hinders efliciency.”” A lead
agency and cooperating agencies typically enter into
MOUs during a NEPA review process, especially in
preparation of an EIS. An MOU establishes “lead
and cooperating agency roles and responsibilities”
and “typically also contain provisions for confiden-
tiality of information, FOIA request coordination,
and resolution of issues.””® EPA requested such an
MOU, because ‘establishing clarity... at the outset is
important, particulatly for larger, more controversial
projects.”

The frustration with cooperating agency status is
clear. Again, Allnutt continued to note that“[t]he
Corps and Pebble are advancing numerous rationales
for expediting review, eliminating steps, and limiting
cooperating agency review and meaningful public
participation.”

Career EPA staff are troubled for good reasons: an
MOU structure is a cornerstone of a clear and trans-
parent permitting process. Given the number and
frequency of MOU requests from cooperating agen-
cies, especially EPA, USACE’s refusal to enter into an
MOU is alarming.

Review: Nothing Close to “High Quality”?

On February 20, 2019, the USACE released the
DEIS for the proposed Pebble Mine. Under the
National Environmental Policy Act, the DEIS is an
important step in the public disclosure of environ-
mental risks associated with a project. NEPA regu-
lations specify that “NEPA procedures must insure
that environmental information is available to public
officials and citizens before decisions are made and
before actions are taken. The information must be of
high quality. Accurate scientific analysis, expert agency
comments and public scrutiny are essential to imple-
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"[tlhe Corps and Pebble are
advancing numerous rationales
for expediting review, eliminating
steps, and limiting cooperating
agency review and meaningful
public participation.”

menting NEPA. Most important, NEPA documents
must concentrate on the issues that are truly signifi-
cant to the action in question...”*

The Pebble DEIS is wholly deficient due to the
profound lack of information to support a credible
environmental review. First, Pebble’s proposed 20-year
mine plan is not supported by an economic feasibility
analysis. In addition, important aspects of the envi-
ronmental review are either completely missing from
the DEIS or simply ignored. And finally, USACE is
limiting the scope of the environmental impact state-
ment to the point where it fails to analyze very real
threats to Bristol Bay.

Army Corps Isn't Evaluating a Realistic
Mine Plan

Ronald Thiessen, CEO of Northern Dynasty Min-
erals, the parent company of Pebble, has no trouble
shopping around two different Pebble Mine plans. He
promotes a “‘smaller, more environmentally sensitive
project” to the Alaskan public.5' He tells a very dif-
ferent story to investors. On February 27,2019, just
days after USACE released the DEIS, Thiessen spoke
to investors at the BMO Capital Markets Global
Metals and Mining Conference, where he told a more
honest narrative about Pebble. He touted “many
generations of mining.” When asked about the life of
the project, he explained that the smaller mine plan
was purely to gain social license during permitting so
that you can “expand the project beyond” the scope of
original permits.®> The clear suggestion is that Pebble
plans to mine well beyond the 20 years they're seeking
permits for. (Indeed, experts suggest that’s the only
way they can make money.”)

Accordingly, Pebble has repeatedly refused to public-

ly release any information to support the economic



viability of the 20-year mine plan proposed to Army
Corps. The lack of an economic feasibility analysis
prompted former Governor Walker to request a
suspension of the NEPA process (June 29, 2018). In
making the request, Governor Walker recognized the
importance of the economic analysis stating, “PLP
has yet to demonstrate to us or the Alaska public that
they have proposed a feasible and realistic project.
Without, at 2 minimum, a preliminary economic
assessment, but preferably a prefeasibility study, the
Corps will be unable to take a hard look at all reason-
able alternatives in the draft EIS.” The “hard look” re-
quirement and alternatives analysis are the hallmarks
of the NEPA process.**

In October and December 2018, through AECOM
(USACE's contractor drafting the EIS), USACE
requested cost estimates on the project in order to
understand the economic feasibility. Northern Dy-
nasty responded, stating it could not give estimates
for the mine’s exploration, permitting, development
and construction costs claiming it would violate a
Canadian rule, known as National Instrument 43-
101, Standards of Disclosure for Mineral Projects.
Bloomberg News requested further information from
USACE, but was denied the request.*®

This is significant because by allowing this response,
USACE is accepting Pebble’s plan as viable, even
without the supporting pre-feasibility study and
economic assessment. The Clean Water Act requires
the Army Corps to choose the Least Environmen-
tally Damaging Practicable Alternative (LEDPA);
practicability is defined, in part, by what is econom-
ically feasible. The Army Corps should not be in the
process of permitting Pebble until it determines it’s

feasible.

Without the pre-feasibility study, it is nearly impossi-
ble for AECOM, the agencies or the public to review
and evaluate the economically feasible design alter-

The Pebble DEIS is wholly
deficient due to the profound
lack of information to supporta
credible environmental review.

natives or the scope of environmental impacts based
on a realistic mine plan. In fact, on March 28, 2019,
Richard Borden, a former environmental scientist and
manager for the mining giant Rio Tinto, submitted an
independent economic feasibility analysis of the 20-
year mine plan to the record. In the analysis, Borden
concludes that the 20-year plan shows a $3 billion loss
and is “almost certainly not economically feasible.”*
He goes on to state, “[A]t a minimum relative capital
costs for the different development and design options
need to be evaluated by the Army Corps of Engineers
so a meaningful options analysis can be conducted on
practicable alternatives.”” “If the base case mine plan
assumed for the EIS is not economic, then the entire
permitting process risks being compromised because
the impacts and risks being evaluated are much small-
er than those required for a full-scale economically
viable project.”®®

The DEIS process is deeply flawed because USACE
refuses to independently verify that the proposed
mine plan is viable and therefore is limiting the scope
of the review. NEPA requires USACE to evaluate

all “reasonably foreseeable” environmental effects of
the proposed mine plan and a range of practicable
alternatives. That includes the evaluation of direct,
indirect and cumulative effects.”” However, the scope
of the analysis depends on a realistic plan. In fact, the
scope of the analysis should include an evaluation of
connected actions and interdependent actions.” If the
scope of the analysis is limited, then the true environ-
mental effects are not properly evaluated.

In the case of the Pebble environmental review, US-
ACE is limiting the scope of the review to impacts
associated with the unrealistic 20-year mine plan.
Although USACE makes cursory references to the
expansion of the mining venture, it fails to actually
analyze the environmental impacts of a much larger—
and more realistic—mine on Bristol Bay. Expansion
is both “reasonably foreseeable” and “connected” to the
small mine plan because not only is the small plan
not economically viable but if Pebble closed up shop
after 20 years it would be walking away from nearly
88 percent of the ore deposit—a highly unrealistic
proposition.

To underscore how flawed the proposal is, mining
watchdog Earthworks filed a recent complaint to the
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Securities and Exchange Commission, explaining
that:

The project plan submitted to the U.S. Army Corps
of Engineers provides only one closure plan—backfill
of the open pit with 150 million tons of tailings and
45 million tons of potentially acid generating waste
rock, and flooding the pit with water.8 After digging
out the estimated 1.17 billion tons of minerals, and
then filling the pit with waste, the remaining 89% of
the 11 billion—ton mineral resource would become
“sterilized” — i.e. economically and/ or technically
unfeasible for mining. As explained below, for further
mining, the waste would have to be removed from
the pit and placed elsewhere. As well, underground
mining could be impossible because of the migration
of the tailings from the pit to the underground opera-
tions.”!

Perhaps that's why the DEIS does not contain any
information on a post-closure reclamation plan. It
doesn't exist because Pebble has no intention of walk-
ing away.

Pebble Hiding Risks of Catastrophic Spill

Perhaps most troubling about USACE's review of the
Pebble project is the failure to provide the public and
decision-makers with credible information about the
true risk to the Bristol Bay fishery and all who depend
on it.

The DEIS ignores the environmental effects associ-
ated with introducing persistent long-term contami-
nation to an otherwise pristine watershed. It ignores
the potential impacts of frequent and continuous
toxic leaks and spills from mining operations, support
facilities and equipment used in mining and trans-
port of mining products, supplies, and materials. And
when it comes to a major failure of the tailings dam,
the DEIS fails to consider failure scenarios beyond

a 20-year life of the mine. In justifying the decision,
USACE states that “massive and catastrophic releases
that were deemed extremely unlikely were...ruled out
for analysis.””?

Yet, tailings dam failures over the more realistic life
of the mine are not only “reasonably foreseeable” but

highly likely and therefore should be analyzed. If
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recent events in Canada (Mount Polley, 2014) and
Brazil (Samarco and Brumadinho, 2015 and 2019)
are any indication of the risk, USACE is obligated to
analyze it under NEPA especially considering Pebble’s
plan to use the same tailings dam design that failed in

those instances.”

A recent report, independently commissioned by the
Bristol Bay Regional Seafood Development Associa-
tion, modeled the impacts of a full tailings dam failure
to the Bristol Bay watershed. According to the study,
“[u]nder all of the scenarios tested, our model results
indicate that the tailings from a dam breach would
travel more than 75 kilometers (~50 miles) down-
stream, beyond the confluence with the Mulchatna
River, where the majority of our simulations end.
Over the entire modeled reach, the mudflow fills the
valley bottoms, spreading tailings across the off-chan-
nel habitat in the floodplains. The tailings within this
limited model domain alone would be deposited in
approximately 250 kilometers (155 miles) of streams
that are mapped as salmon habitat (Johnson and

The DEIS virtually ignores impacts
from infrastructure, downstream
effects, cumulative effects, effects
related to climate change, and
long-term effects associated

with introducing persistent toxic
contamination to an otherwise
pristine ecosystem.

Pebble CEO, Tom Collier (Center) at the DEIS Public Hearing in
Anchorage - April 16, 2019



Blossom, 2018) and approximately 700 kilometers
(435 miles) of streams that have been identified as
potentially suitable for salmon spawning and/or
rearing (Woll et al., 2012). In these simulations, up to
80% of tailings are still moving through the down-
stream boundary of the model.””*

In summary, by ignoring the true scope and scale of
the mine proposal, the DEIS simply does not credibly
evaluate the environmental impacts of the proposed
mine plan. It also virtually ignores impacts from
infrastructure, downstream effects, cuamulative effects,
effects related to climate change, and long-term effects
associated with introducing persistent toxic con-
tamination to an otherwise pristine ecosystem. The
deficiencies cannot be cured without starting over.

Conclusion: Pebble
Mine’s Path to Permit
Doesn’t Hold Water

Opver the past two years, it is clear that leadership in
EPA and USACE have been working with Pebble to
push an unrealistic mine plan. In doing so, USACE is
cutting corners, rushing the process, and ignoring the
long-standing tenets of a scientifically credible envi-
ronmental review. Despite years of concerns and the
strong scientific record in favor of protecting Bristol
Bay from large-scale mining, this process is a fixed
game with a predetermined outcome.

This report is based on documents and information
gathered through the FOIA process, and therefore
can only highlight emerging trends based on an in-
complete record. But this close look at a few key mo-
ments during Pebble’s abrupt turn of fortune starting
in November 2016 is alarming and warrants a critical
review of the Pebble mine permitting process.

Without further investigation and political interven-
tion, America is headed toward approving construc-
tion of one of the largest mines on the planet at the
headwaters of the world’s largest and most important

wild salmon fishery. The Bristol Bay Watershed

Congress and the
American public
have a critical
choice to make.

Assessment, based on a rigorous peer-reviewed
scientific process, determined that the Pebble Mine
poses unacceptable risks to the Bristol Bay fishery
and all who depend on it. In contrast, the DEIS that
purports that there will be no significant environ-
mental impacts is a far cry from a credible scientific
document.

Congress and the American public have a critical
choice to make. Will they stand by and let a Canadian
mining company and their friends in the administra-
tion recklessly permit a massive toxic waste facility in
the last great salmon ecosystem in North America?
Will they allow this administration to sacrifice one

of our last great climate refuges for fish and wildlife,
dozens of indigenous communities with thousands of
years of history, and a thriving seafood economy that
feeds the world—all for foreign mining interests? This
report makes clear that Pebble and the administra-
tion’s conduct over the past two years has been highly
suspect. Now it's time for decision makers in Con-
gress to investigate further. And, where appropriate,
act decisively.
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