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CURD, GALINDO & SMITH, L.L.P.
JOSEPH D. CURD, SBN 115764

301 East Ocean Boulevard, Suite 1700
Long Beach, CA 90802

Telephone: (562) 624-1177

Facsimile: (562) 624-1178

Attorneys for Howard’s Appliances. Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF ORANGE
Assigned for All Purposes

Judge Mathan Scott

HOWARD’S APPLIANCES, INC., a Case No.: 30-2021-01227447-CU-BC-CJC

California corporation
COMPLAINT FOR:

Plaintiff, 1. BREACH OF CONTRACT;

2. INTENTIONAL INTERFERENCE
WITH PROSPECTIVE ECONOMIC
ADVANTAGE

3. NEGLIGENT INTERFERENCE
WITH PROSPECTIVE ECONOMIC

VS.

a Texas limited liability company; and DOES ADVANTAGE
1 through 10, inclusive, 4. RESCISSION
5. COMMON COUNT - MONEY HAD
AND RECEIVED AND
Defendants. RESTITUTION BASED ON UNJUST
ENRICHMENT

)
)
)
)
)
)
%
NEW LEAF SERVICE CONTRACTS, LLC, 3
)
)
)
)
)
)
)
)
)

[Unlimited Action — Over $25.0001

Plaintiff complains and alleges as follows:

1. Plaintiff Howard’s Appliances, Inc. (“Howard’s”) is and at all times herein
mentioned was a California corporation with its principal place of business in the City of La
Habra, Orange County, California.

2. Plaintiffs are informed and believe and thereon allege that Defendant New Leaf
Service Contracts, LLC (“New Leaf”) is a Texas limited liability company located in the city of
Irving, State of Texas, and doing business in the Orange County, California.

3. The act of which Plaintiff complains herein took place in California, and

primarily in Orange County, California.
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4. Plaintiff is ignorant of the true names of Defendants Does 1 through 20,
inclusive, and has therefore sued them by the foregoing names which are fictitious, and is
informed and believes and thereon alleges that each of said defendants is somehow obligated to
Plaintiffs hereunder, and Plaintiff asks that when their true names are discovered this Complaint
may be amended by inserting their true names in lieu of said fictitious names, together with apt
and proper words to charge them.

5. Plaintiff is informed and believes and thereon alleges that each of the named and
Doe Defendants are, and at all times herein mentioned were, the agents, servants, employees
and/or partners of the other and, in committing the acts as alleged herein, were acting within the
course and scope of such agency, service, employment and/or partnership.

COMMON ALLEGATIONS

6. Howard’s is Southern California’s largest independent retailer of appliances,
televisions, and mattresses. It has 13 retail locations all located in Southern California and has
been serving Southern California for over 75 years. Howard’s is one of the oldest ESOP
(employee owned) firms in the United States, and has hundreds of employee and former
employee owners of the firm. Howard’s goal is to become the number 1 major appliance retailer
for customer service in California. In pursuit of that goal, it is important for Howard’s to ensure
that its customers receive proper service for the appliances, electronics, and home furnishings
purchased by them. To that end, Howard’s contracted with New Leaf to administer the service
contracts sold to Howard’s customers from January 2016 through December 2020 (the “Serviceg
Contracts”).

7. In order to enhance customer service and customer confidence in Howard’s
products, Howard’s would offer customers Service Contracts on products purchased through
Howard’s which would extend the warranty and right to service on such products beyond the
manufacturer’s limited warranty. Such Service Contracts would have terms of anywhere between
1 and 5 years.

8. The implementation, maintenance, and administration of such Service Contracts

is a regulated activity in the State of California and requires licensing through the Californial
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Department of Consumer Affairs. Such regulations are designed to protect California consumers
and to help ensure the California consumer is not disadvantaged by unscrupulous warranty
service contract providers. It is and has been of utmost importance to Howard’s to have a
properly licensed and insured, knowledgeable, competent, and honest company, dedicated to
customer satisfaction, which would implement, maintain, and administer the Service Contracts
for its customers. Howard’s interest in selecting the proper warranty service contract provider is
to protect its customers and to enhance its customer relations. If a service contract provider, such
as New Leaf, does not properly support the customer and perform its obligations, Howard’s
relationship with its customers will be disrupted. Therefore, on or about January 26, 2016,
Howard’s contracted with New Leaf to implement, maintain, and administer the Service
Contracts sold to Howard’s customers, pursuant to which New Leaf, among other things, would
investigate, process, and adjust claims covered by the Service Contracts and pay valid claims. Al
true and correct copy of such contract is attached hereto as Exhibit 1 (the “Contract”).

9. In entering into the Contract it was of the essence that faithful performance of thg
Contract would allow Howard’s customers to buy with confidence and that Howard’s customers
would be protected in the event of appliance failure.

10. In order to perform Service Contracts for customers in the State of California,
New Leaf was required to be licensed by the California Department of Consumer Affairs to
perform such services. In addition, New Leaf was required to be registered and qualified to do
business in the State of California. California regulations include, among others, the obligation of
New Leaf to obtain a policy insuring its contractual obligations under the Service Contract
and/or to set aside portions of the monies paid by customers under the Service Contracts in
regulated escrow account to secure performance by New Leaf of its obligations under the Serviceg
Contracts.

11. Plaintiff alleges that New Leaf, at the time of entering into the Contract and at al]
times thereafter, was not registered or qualified to do business in the State of California and was
not qualified to issue, implement, maintain, or administer, or perform duties under the Service

Contracts for Howard’s customers in California. Plaintiff also alleges that at the time of entering

3

Complaint




Curd, Galindo & Smith, L.L.P
301 E. Ocean Boulevard, Suite 1700

Long Beach, CA 90802

Ph: (562) 624-1177

Fx: (562)624-1178

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

into the Contract and at all times thereafter New Leaf neither obtained the required policy]
insuring its contractual obligations under the Service Contracts, nor did it set up an escrow
account containing monies derived from the Service Contracts to ensure its faithful performance
of its obligations thereunder.

12.  In or about August 2020, Howard’s elected not to renew New Leaf’s Contract,
Howard’s also gave notice that it intended to terminate the Contract with New Leaf prior to its
then-expiration date of January 26, 2021. Howard’s did in fact terminate the New Leaf Contract
effective December 31, 2020. Howard’s terminated the Contract due to poor performance, non-
performance, and poor customer service by New Leaf under the Contract and the Service
Contracts. New Leaf’s poor performance, lack of performance, and poor customer service
tarnished Howard’s reputation with its customers who purchased the goods and the Service
Contracts directly from Howard’s. New Leaf, as alleged in more detail below, antagonized
Howard’s customers by refusing to live up to their obligations under the extended warranties and
service contracts provided to such customers, by imposing undue red tape on Howard’s
customers who sought to pursue legitimate claims under their Service Contracts, and by
generally adopting a policy and practice of frustrating and wearing customers out to get them to
forego or drop their otherwise legitimate claims. In doing so, New Leaf preyed on customer
vulnerability in that customers who had non-working appliances and needed prompt fixes of
repairs could not get them from New Leaf and would often have to solve their problems on their
own in order to obtain prompt relief, foregoing the services purchased from New Leaf, and
which New Leaf agreed to perform under the Service Contracts.

13. Despite termination of the Contract, New Leaf remained obligated to perform
under the Service Contracts and to satisfy all of its obligations to customers for all previously
issued Service Contracts which had not yet expired. Millions of dollars’ worth of Servicg
Contracts had not yet expired as of the termination of New Leaf by Howard’s. New Leaf’s
service of such contracts continued to be poor, with New Leaf continuing, through its failures, to
tarnish the reputation of Howard’s with its customers, and continuing to antagonize, frustrate,

and wear out customers through their lack of performance. Once the Contract was terminated,
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New Leaf’s service became worse, with New Leaf promising to return customers’ calls and
stating they understood the urgency, and then failing to call the customers back, causing the
customers to call Plaintiff to express their complaints and demand compensation. For this reason,|
after termination of the Contract, Howard’s sought to perform service for its customers under the
Service Contracts through its own service department. As alleged herein, Howard’s was able to
provide appropriate customer service for customers whose claims were not being satisfied by
New Leaf. Upon termination of the Contract, Howard’s entered into an agreement with New|
Leaf that Howard’s could handle customer claims on Service Contracts, and that New Leaf]
would reimburse Howard’s for sums expended in performing such obligations on New Leaf’s
behalf. Howard’s did charge New Leaf for such services and New Leaf initially paid for some,
but not all, of the charges incurred. Then, in about July 2021, New Leaf abruptly refused to allow
Howard’s to service customer escalations under the Service Contracts and stopped reimbursing
Howard’s for same. Howard’s has terminated the New Leaf Contract, however, and does nof]
wish New Leaf to provide services for its customers, or to further antagonize or frustrate
Howard’s customers, or to further tarnish Howard’s reputation with its customers through New
Leaf’s lack of service.
14. Plaintiff has been forced to take action to mitigate damages done to it and to its

customers by reason of New Leaf’s conduct and New Leaf’s failure to perform its warranties and
Service Contracts with Plaintiff’s customers as required by the Contract. In order to mitigate
damages and protect its customers, Howard’s has:

a. Attempted to handle as many of the consumer claims and service issues as
possible, guiding customers through red tape imposed by New Leaf;

b. Established a loaner program for customers who were experiencing delays
with New Leaf to service their damaged or malfunctioning appliances;

c. Reimbursed customers for service expenses while they wait for their
claims to be processed by New Leaf;

d. Empowered its customer experience representatives to settle customer

concerns which are not being resolved by New Leaf;
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e. Monitored customer complaints against New Leaf on such sites as the
Better Business Bureau, Yelp, and Google, and because of the nature and number of complaints
Plaintiff had to assign staff to be dedicated to handling these complaints, and also had to offer
customers gift cards for new purchases to retain their business;
f. Engaged a new warranty partner who is now servicing warranties and
service contracts issued through Howard’s effective from the end of January 2021;
g. Continued to urge New Leaf to honor its commitments to Plaintiff’s

customers;
15. In connection with its above activities, Howard’s has:
a. Stepped in to assist customers when New Leaf repeatedly failed to call

customer or repeatedly failed to appear for repair services;

b. Replaced appliances New Leaf failed and refused to repair or replace after
many months;

c. Repaired appliances after New Leaf’s inactivity or failure to do so after
many months;

d. Issued loaner appliances to customers who were experiencing extreme

delays in service by New Leaf; and
e. Issued partial refunds to customers to replace units where New Leaf
refused to honor their warranty.

16. By this Complaint, Howard’s seeks to fully terminate and rescind any rights,
duties, or obligations of New Leaf to administer the Service Contracts, and to obtain a turnover
of all unexpired warranties and Service Contracts currently in effect with New Leaf, which
Howard’s will then be solely responsible to perform. Howard’s seeks to obtain assignment of all
such Service Contracts in accordance with California laws, rules, and regulations, which would
also require the assignment to Howard’s of any policy of insurance, insuring performance of
obligations under the Service Contracts and/or any funds paid to and held by New Leaf under all

unpaid Service Contracts, as well as a constructive truest imposed over such funds. In addition,
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Howard’s seeks restitution of all unearned fees paid to New Leaf for unexpired Service Contracts
which have not been used to perform under the Service Contracts.

17.  Plaintiff has given notice to New Leaf that it wishes to assume and take over the
performance of all of the outstanding Service Contracts, but New Leaf has failed and refused to
do so, has failed and refused to allow Howard’s to service its own customers, and has sought to
keep the obligation to perform under the Service Contracts, while failing to adequately provide
such service to Howard’s customers under the terms of both the Contract and the Service
Contracts.

FIRST CAUSE OF ACTION
(Breach of Contract)
(Against All Defendants)

18. Plaintiff hereby incorporates by reference paragraphs 1 through 17 above as
though set forth fully herein.

19.  Plaintiff has performed all or substantially all of the significant things that the
Contract required of it to do, except to the extent excused.

20.  Defendant New Leaf failed to perform under the Contract and breached the
Contract by:

a. Failing to implement, maintain and administer the Service Contracts by
failing to perform the Service Contracts for the customers in the manner agreed or contemplated
by such Service Contracts.

b. Failing to perform and failing to cause service centers in its network to
perform customer service in accordance with proper quality of service standards;

c. Failing to investigate, process, and adjust claims covered by the Servicg
Contracts and to pay valid claims;

d. Failing to provide services contemplated under the Contract at no cost o
expense to Howard’s;

e. Failing to pay Howard’s the agreed-upon commission on net sales;
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f. Failing to indemnify Howard’s from claims, loss, liability costs, o
expense arising from New Leaf’s negligence, willful misconduct, or breach of the Contract;

g. Failure to make Howard’s an additional insured with respect to insurance
coverage for the Service Contracts, and failing to obtain an insurance policy insuring Howard’s
obligations under the Service Contracts in violation of paragraphs 1A and 5G of the Contract;

h. Failing to obtain as contemplated by the Contract and regulations of thg
State of California an appropriate policy of insurance insuring New Leaf’s obligations under the
Service Contracts; and

1. On information and belief, assigning its obligations under the Contract
without Howard’s prior written consent in violation of the Contract.

21.  Implied in every contract is the covenant of good faith and fair dealing, which|
prohibits a party from unfairly interfering with the other party’s right to receive the benefits
under the Contract. One of the benefits to be obtained by Plaintiff under the Contract was to have
New Leaf provide extended warranties and so perform under its Service Contracts with)
Plaintiff’s customers, that Plaintiff’s customers could buy with confidence and be protected in
the event of problems with the items purchased. New Leaf breached the implied covenant of
good faith and fair dealing by, among other things:

a. Failing to implement, maintain, and administer the Service Contracts in
good faith for the benefit of Howard’s customers with the goal of achieving customer
satisfaction, improving customer confidence, and protecting the customer in the event they

experienced problems with their purchases;

b. Failing to obtain insurance for their obligations under the Service
Contracts;

c. Failing to be registered or qualified to do business in the state of
California;

d. Failing to set up an escrow account containing monies derived from the

sale of Service Contracts to ensure New Leaf’s faithful performance of them;
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e. Failing to comply with various regulations in the State of California
designed for the protection of California consumers, who New Leaf was servicing.

f. Failing to live up to the terms of its Service Contracts with Howard’s
customers, not calling or showing for service appointments, blaming component failures on the
customers rather than treating them as warrantied component failures, surprising customers with
unexpected services charges, refusing to pay for services covered under the warranties or Service
Contracts, and engaging in a pattern and practice of using tactics to discredit customer claims to
avoid its warranty commitments, and to frustrate customers into dropping otherwise legitimate
claims;

g. In addition, New Leaf has sought to void warranties issued to the customer
for spurious reasons, has misdirected customers to other parties, such as the manufacturer, to
make their claims or pursue their remedies and then, after the customer follows their instruction,

to deny the customer’s claim as not being made timely to New Leaf;

h. Failing to ensure their repair technicians had the proper expertise;
1. Failing to take customer calls;
J- Making customers incur long wait times to talk to New Leaf, then

dropping their calls before they could talk to a representative, causing the customer to call
Howard’s and have Howard’s call New Leaf on their behalf;

k. Telling customers with claims that New Leaf could not assist the
customer, and that the customer needed to call Howard’s instead;

] Offering little or no compensation to the customer for issues which they
did not or could not fix;

k. Poor communication or being unresponsive to customer outreach;

1. Disallowing legitimate claims or failing to service customers as required
by the Service Contracts;

m. Failing to have its technicians show up for appointments;
I
I
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n. Inadequately explaining to customers where their claims stood in the
process and providing no timeline on when claims would be resolved, and greatly delaying manyj
claims;

0. Shuffling customers around to different departments or personnel with no
solution for the customer;

p. Engaging in long product repair delays;

q. Lowballing customer claims;

r. Improperly blaming customers as a reason for not covering claims;

S. Refusing promised payout for unused warranties per New Leaf’s ownl
stated policies;

t. Improperly charging customers service fees;

u. General inattention to customer service and sometimes actively depriving

the customer of the agreed-upon service;

22.  Plaintiff was harmed by the conduct of New Leaf as alleged above and the
breaches by New Leaf alleged above were a substantial factor in causing Plaintiff’s harm.

23.  Plaintiff was harmed in an amount according to proof at time of trial but not lesg
than $1,000,000.

24.  In addition, in the alternative to a claim of damages, Plaintiff alleges Defendant
New Leaf has obtained payment both from Plaintiff and from customers for Service Contractg
for which New Leaf has performed no services, which Service Contracts are still outstanding,
and New Leaf holds such amounts in constructive trust for the benefit of Howard’s to ensurg
adequate performance of the obligations under the Service Contracts. Howard’s, by reason of
this action, seeks to obtain and become the obligor under the Service Contracts for the benefit of
its customers and therefore would be entitled to the use of the funds paid for such Serviceg
Contracts to assist in performing its obligations thereunder, which obligations, if such relief is
granted, New Leaf would not be obligated to perform and therefore Howard’s, not New Leaf)
would justly be entitled to use of the funds under the unexpired Service Contracts. Howard’s

seeks an Order, by reason of New Leaf’s various breaches as alleged above, that all of such sums
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received for the unexpired contracts be held in constructive trust for such purpose pending the
proper performance and/or the expiration of all such Service Contracts. Howard’s is informed|
and believes and thereon alleges that the amount for which the constructive trust should bg
imposed exceeds $3,200,000.

25.  Plaintiff seeks specific performance of Defendant New Leaf’s obligation to insure
Plaintiff’s contractual obligations under the Service Contracts and to make Plaintiff an additional
insured with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract. In|
addition, Howard’s seeks restitution of all unearned fees paid to New Leaf for unexpired Service
Contracts which have not been used to perform under the Service Contracts and indemnity from
New Leaf for all expenses incurred by Howard’s in performing under the Service Contracts in|
place of New Leaf.

26. The Contract provides for attorney’s fees specifically and without limitation under
section 3. Plaintiff has expended attorney’s fees in pursuing this matter, and continues to expend
them, and will seek an award of same to the extent allowed by law or contract.

I
SECOND CAUSE OF ACTION
INTENTIONAL INTERFERENCE WITH PROSPECTIVE ECONOMIC RELATIONS
(As to all Defendants)

27.  Plaintiff hereby incorporates by reference paragraphs 1 through 26 above as
though set forth fully herein.

28. Plaintiff claims that Defendant New Leaf intentionally interfered with its
economic relationships between it and its customers, that probably would have resulted in an|
economic benefit to Plaintiff.

29.  Defendant New Leaf knew of the relationship between Plaintiff and its customers
and, in fact, knew that the basis of the Contract which it signed with Plaintiff was to foster such
economic relationship between Plaintiff and its customers do Plaintiff’s customers could buy
goods from Plaintiff with confidence and so such customers would be protected in the event of a

defect, malfunction, or other problem with items purchased.
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30.  New Leaf engaged in the conduct alleged above and failed to properly implement,
maintain, and administer the warranties and Service Contracts for Plaintiff’s customers, and|
failed to investigate, process, and adjust claims covered by the Service Contracts and to pay valid
claims in the manner provided by such Service Contracts, and wrongfully denied customers the
benefit of the Service Contracts for which the customers paid.

31. By engaging in the above-alleged conduct, New Leaf either intended to disrupf
the relationship between Plaintiff and its customers or knew that disruption of the relationship
was certain or substantially certain to occur. Relationships between Howard’s and its customers
were in fact disrupted.

32.  Plaintiff was harmed, and New Leaf’s conduct was a substantial factor in causing
Plaintiff’s harm. Plaintiff has suffered damages in an amount according to proof at time of trial.

33. In engaging in the conduct above-alleged, Defendant New Leaf acted with malice,
oppression, or fraud, and Plaintiff is therefore entitled to punitive damages according to proof af
time of trial.

/11
THIRD CAUSE OF ACTION
NEGLIGENT INTERFERENCE WITH PROSPECTIVE ECONOMIC RELATIONS
(As to all Defendants)

34.  Plaintiff hereby incorporates by reference paragraphs 1 through 32 above as
though set forth fully herein.

35. New Leaf knew or should have known of the above-alleged relationship between|
Plaintiff and its customers.

36.  Defendant New Leaf knew or should have known that the relationship between
Plaintiff and its customers would be disrupted if it failed to act with reasonable care.

37. Defendant New Leaf failed to act with reasonable care.

38. New Leaf engaged in wrongful conduct by engaging in the conduct alleged abovel
and failing to properly implement, maintain, and administer the warranties and Service Contracts

for Plaintiff’s customers, and failing to investigate, process, and adjust claims covered by the

12

Complaint




Curd, Galindo & Smith, L.L.P
301 E. Ocean Boulevard, Suite 1700

Long Beach, CA 90802

Ph: (562) 624-1177

Fx: (562)624-1178

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Service Contracts and to pay valid claims in the manner provided by such Service Contracts, and|
wrongfully denying customers the benefit of the Service Contracts for which the customers paid.

39. Plaintiff’s relationship with many of its customers was in fact disrupted and
Plaintiff was harmed. New Leaf’s wrongful conduct as alleged above was a substantial factor in|
causing Plaintiff’s harm. Plaintiff has been damaged in an amount according to proof at time of
trial.

FOURTH CAUSE OF ACTION
RESCISSION
(As to all Defendants)

40.  Plaintiff hereby incorporates by reference paragraphs 1 through 32 and 35 through
39 above as though set forth fully herein.

41. As alleged above, Defendant New Leaf has failed and refused to perform its
various obligations to Plaintiff under the Contract, and in addition, has failed and refused to
perform all of its obligations to Plaintiff’s customers under the various warranties and Service
Contracts which it issued to such customers.

42.  While Plaintiff has already terminated the Contract, Defendant New Leaf has
failed and refused in addition to honor its agreement that Howard’s would henceforth service its
customers and perform under the Service Contracts in lieu of New Leaf, contingent on New
Leaf’s agreement to reimburse and indemnify Howard’s for its costs incurred in connection
therewith. Howard’s claims for indemnity with respect thereto have been refused.

43. While Plaintiff has already terminated the Contract with New Leaf, under
paragraph 5F of the Contract, New Leaf remains obligated to continue its administrative
functions and perform its obligations under the Contract for all Service Contracts issued prior to
the date of termination. Plaintiff seeks to rescind such provision and any obligation by New Leaf
to continue to perform under the Service Contracts because (i) the consideration to Plaintiff for
allowing Defendant New Leaf to continue to perform under such Service Contracts has failed,
and New Leaf has continually failed to honor its obligations under such Service Contracts in the

manner alleged above; and (ii) the public interest will be prejudiced by permitting New Leaf to
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continue to perform under the Service Contracts; and (iii) New Leaf is not now nor has it ever
been during the pendency of the Contract registered or qualified to do business in the State of]
California, nor has it complied with all of the rules and regulations of the California Department
of Consumer Affairs with respect to the administration of the Service Contracts, nor has if
obtained proper insurance in its name insuring its obligations under the Service Contracts.

44.  In addition to rescission of any obligation by Defendant New Leaf to continue to
perform under the Service Contracts, Plaintiff Howard’s seeks an order transferring such Service
Contracts to it for future performance, and further seeks an order enjoining New Leaf form
interfering with Howard’s right to perform the Service Contracts for its customers.

45.  In addition, Howard’s seeks performance of New Leaf’s obligations, which
expressly survive termination of the Contract, under paragraphs 1A and 5G to name Plaintiff as
an additional insured with respect to the policy of insurance insuring the performance of the
contractual obligations under the Service Contracts

46.  In addition, in the alternative to a claim of damages, Plaintiff alleges Defendant
New Leaf has been paid sums under the Service Contracts which are still unexpired and which
Howard’s will now service, and New Leaf holds such amounts in constructive trust for the
benefit of Howard’s in the event Howard’s incurs expenses performing under the Service
Contracts. Howard’s, by reason of this action, seeks to obtain and become the obligor under the
Service Contracts for the benefit of its customers and therefore would be entitled to the use of the
funds paid for such Service Contracts to assist in performing its obligations thereunder, which
obligations, if such relief is granted, New Leaf would not be obligated to perform and therefore
Howard’s, not New Leaf, would justly be entitled to use of the funds under the unexpired Service
Contracts. Howard’s seeks an Order, by reason of New Leaf’s various breaches as alleged above,
that all of such sums received for the unexpired contracts be held in constructive trust for such
purpose pending the proper performance and/or the expiration of all such Service Contracts,
Howard’s i1s informed and believes and thereon alleges that the amount for which the

constructive trust should be imposed exceeds $3,200,000.
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47.  Plaintiff has given written notice of its desire to rescind to New Leaf anyj
obligation by New Leaf to perform under the Service Contacts and to transfer same to Howard’s,
Plaintiff also intends service of the Summons and Complaint in this action to serve as Notice of
Rescission of the above-alleged remaining obligations of New Leaf under the Contract and
hereby demands that Defendant New Leaf restore to Plaintiff the consideration furnished by
Plaintiff, specifically, the sums paid by Plaintiff to New Leaf for the performance of the Service
Contracts, for all remaining Service Contracts that have not yet been performed and expired,
which sum Plaintiff alleges is in an amount according to proof at time of trial but not less than
$3,200,000. Plaintiff is entitled to restitution of such amounts to avoid unjust enrichment to
Defendant New Leaf.

FIFTH CAUSE OF ACTION
COMMON COUNT — MONEY HAD AND RECEIVED AND
RESTITUTION BASED ON UNJUST ENRICHMENT
(As to all Defendants)

48.  Plaintiff hereby incorporates by reference paragraphs 1 through 32 and 35 through|
47 above as though set forth fully herein.

49. Within the last two years Defendant New Leaf has become indebted to Plaintiff in
a sum for money had and received by Defendant New Leaf for the use and benefit of Plaintiff in
an amount according to proof but not less than $3,200,000 for the performance of Service
Contracts which Defendant New Leaf has not in fact had to perform, and which Plaintiff has
performed and/or will perform in Defendant New Leaf’s stead.

50. Neither the whole nor any part of this sum has been paid, although demand|
therefore has been made, and interest on such sum has been accruing at the legal rate from
January 27, 2021.

51.  As a proximate result of Defendant New Leaf’s unlawful, negligent, and unfair
conduct, and conduct in breach of its Contract and the Service Contracts, Defendant New Leaf
has obtained revenues specifically paid to them for the performance of such Service Contracts,

by which they have become unjustly enriched at the expense of Plaintiff. Under the
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circumstances alleged herein it would be unfair and inequitable for Defendant New Leaf to retain
the monies and profits they have unjustly obtained at the expense of Plaintiff. Accordingly,
Plaintiff seeks both restitution of such sums paid in an amount according to proof but not less
than $3,200,000, and also seeks an order establishing Defendant New Leaf as constructive
trustees of the monies and profits that serve to unjustly enrich them, together with interest during
the period in which Defendant has obtained such profits, and requiring Defendant to disgorge
those profits to Plaintiff in a manner to be determined by the Court.

WHEREFORE, Plaintiff prays judgment as follows:
AS TO THE FIRST CAUSE OF ACTION FOR BREACH OF CONTRACT:

1. For an Order that all sums received for the unexpired Service Contracts be held inj
constructive trust for such purpose pending the proper performance and/or the expiration of all
such Service Contracts;

2. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s
contractual obligations under the Service Contracts and to make Plaintiff an additional insured
with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract

3. For restitution of all unearned fees paid to New Leaf for unexpired Service
Contracts which have not been used to perform under the Service Contracts according to proof
but in excess of $3,200,000;

4. For indemnity from New Leaf for customer claims and for all expenses incurred,
by Howard’s in performing under the Service Contracts in place of New Leaf;

5. For an Order enjoining New Leaf from interfering with Howard’s right to perform

the Service Contracts for its customers;

6. For damages in an amount according to proof at time of trial but not less than
$1,000,000.
7. For interest thereon at the legal rate from a date or dates according to proof.

AS TO THE SECOND CAUSE OF ACTION FOR INTENTIONAL INTERFERENCE WITH
PROSPECTIVE ECONOMIC RELATIONS:
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1. For an Order that all sums received for the unexpired Service Contracts be held inj
constructive trust for such purpose pending the proper performance and/or the expiration of all
such Service Contracts;

2. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s
contractual obligations under the Service Contracts and to make Plaintiff an additional insured
with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract

3. For restitution of all unearned fees paid to New Leaf for unexpired Service
Contracts which have not been used to perform under the Service Contracts according to proof af
time of trial but in excess of $3,200,000;

4. For indemnity from New Leaf for customer claims and for all expenses incurred,
by Howard’s in performing under the Service Contracts in place of New Leaf;

5. For an Order enjoining New Leaf from interfering with Howard’s right to perform

the Service Contracts for its customers;

6. For damages in an amount according to proof at time of trial but not less than|
$1,000,000;

7. For interest thereon at the legal rate from a date or dates according to proof;

8. For punitive damages in an amount according to proof at trial.

AS TO THE THIRD CAUSE OF ACTION FOR NEGLIGENT INTERFERENCE WITH]
PROSPECTIVE ECONOMIC RELATIONS:

1. For an Order that all sums received for the unexpired Service Contracts be held inj
constructive trust for such purpose pending the proper performance and/or the expiration of all
such Service Contracts;

2. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s
contractual obligations under the Service Contracts and to make Plaintiff an additional insured
with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract

3. For restitution of all unearned fees paid to New Leaf for unexpired Service
Contracts which have not been used to perform under the Service Contracts according to proof af

time of trial but in excess of $3,200,000;
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4. For indemnity from New Leaf for customer claims and for all expenses incurred
by Howard’s in performing under the Service Contracts in place of New Leaf;
5. For an Order enjoining New Leaf from interfering with Howard’s right to perform

the Service Contracts for its customers;

6. For damages in an amount according to proof at time of trial but not less than|
$1,000,000;
7. For interest thereon at the legal rate from a date or dates according to proof.

AS TO THE FOURTH CAUSE OF ACTION FOR RESCISSION:
1. That Defendant New Leaf’s obligations to continue to administer the Service
Contracts be rescinded;
2. For an Order that all sums received for the unexpired Service Contracts be held inj
constructive trust for such purpose pending the proper performance and/or the expiration of all
such Service Contracts;
3. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s
contractual obligations under the Service Contracts and to make Plaintiff an additional insured
with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract
4. For restitution of all unearned fees paid to New Leaf for unexpired Service
Contracts which have not been used to perform under the Service Contracts according to proof af
time of trial but in excess of $3,200,000;
5. For indemnity from New Leaf for customer claims and for all expenses incurred
by Howard’s in performing under the Service Contracts in place of New Leaf;
6. For an Order enjoining New Leaf from interfering with Howard’s right to perform

the Service Contracts for its customers;

7. For damages in an amount according to proof at time of trial but not less than|
$1,000,000;
8. For interest thereon at the legal rate from a date or dates according to proof.
I
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AS TO THE FIFTH CAUSE OF ACTION FOR MONEY HAD AND RECEIVED AND
RESTITUTION BASED ON UNJUST ENRICHMENT:

1. For an Order that all sums received for the unexpired Service Contracts be held in
constructive trust for such purpose pending the proper performance and/or the expiration of all
such Service Contracts;

2. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s
contractual obligations under the Service Contracts and to make Plaintiff an additional insured
with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract

3. For restitution of all unearned fees paid to New Leaf for unexpired Service
Contracts which have not been used to perform under the Service Contracts according to proof af
time of trial but in excess of $3,200,000;

4. For indemnity from New Leaf for customer claims and for all expenses incurred

by Howard’s in performing under the Service Contracts in place of New Leaf;

5. For damages in an amount according to proof at time of trial but not less than|
$1,000,000.
6. For interest thereon at the legal rate from a date or dates according to proof.

AS TO ALL CAUSES OF ACTION:

1. For attorney’s fees if allowed by contract or law;
2. For costs of suit incurred herein;
3. For all such other and further relief as the Court deems just and proper.

DATED: October 21, 2021 CURD, GALINDO & SMITH, L.L.P.

Jeoept D. (Curnd

JOSEPH D. CURD Attorneys for Plaintiff
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This Administration Agreement (this “Agreement”), effective this gﬁi éay of January 2016, is
entered into by and between Howards Appliances Ine, located at 901 E. Imperial Highway Suite E La
Habra CA 90631 hereinafter referved to as ("Dealer™) and New Leaf Service Contracts, LLC, with offices
located at 909 Lake Carolyn Parkway Suite 900 Irving Texas 75039 (hereinafier referred to as
(*“Administrator”).

WHEREAS, Dealer desires to sell service contracts ("Service Contracts") to Dealer’s customers
under a Service Contract program designed by Administrator (the “Program”);

WHEREAS, Dealer recognizes that Administrator has expertise in designing and administering
such Service Contracts; and

WHEREAS, Administrator desires fo assist Dealer in implementing, meaintaining and

‘administering the Progrand for the benefit of Dealer’s customers who purchase and if applicable register
the Service Contracts. (“Purchasers™);

NOW THEREFORE, in consideration of the promises and mutual covenants contained herein,
the parties agree as follows:

1. DEALER AGREES:

A, To appoint Administrator, on an exclusive basis, to administer the Program. Dealer
acknowledges that all Service Contracts sold by Dealef shall be contracts between Administrator,
Obligor; Retailer and the Purchaser. Dealet’s contractual obligations under the Service Contracts shall
be insured pursuant to an insurance pﬁimy obtained by Administrator and issued by an insurance
company qualified to issue such policies in the necessary jurisdictions (the “Insufance Company”).
Dealer agrees to cooperate with Administrator and/or the Insurance Company with regard to the
preparation and submission of all governmenta] filings applicable to the Program and. will provide
adequate resources to assist Administrator with the collection of Dealer data needed for such filings.

B. To follow Administrator’s instructions and progedures containgd herein and as otherwise
agreed to in writing, with respect to the Progran: and to submit business to Administrator in-accordance
with the termis of this Agrecinent; provided, however, that Dealer agrees that the instructions ‘and
procedures cortained herein can be modified unilaterally by Administrator to conform with changes
mandated by law,

C. To endeavor to sell Setvice Contracts on qualified covered equipment to Dealer’s
customers. Dealer may add other mmg(mes only upon the prior approval of Administrator,
Administrator réserves the right to restrict certain types of pméucm and/or manufacturers of products
from ﬁligtbmiy for a-Service Contract upon sixty (60) day& prior written notice to Dealer’s, premd{ed

that no restriction shall apply for Service Contracts sold prior to the effective date of such restrictions.

D. To sell Service Contracts only in the form approved in writing by Administrator
(Exhibit*B"). If Dealer sells any Service Contract that has not been approved in writing by
Administrator,. Dealer shall assume all administrative and other responsibilities thereunder and the
contractual liability -insurance obtained by Administrator shall not cover such. Service Contracts,
Administrator may prospectively change the form or terms of the Service Contract upon sixty (60) days
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prior written notice to Dealer. Further, Dealer shall not use or otherwise disseminate any marketing
materials related to the Program which have not been a;::pmv&é in writing by Administrator,

E, To not offer a customéi s Service Contract on a new or refurbished product that does not
have a manufactiurer’s warmanty of at least three hundred and sixty.five (365) days on parts and labor,
upless otherwise mutually agreed upon in writing. If Dealer sells such service contracts, dealer
acknowledges he is the obligor and such service contracts are not covered under this agreement,

F To not market and sell a Service Contract on any product where the combination of the
mamfacturer’s warranty and the Service Contract would exceed six (6} yeats of coverage from the date
of purchase or date of delivery, excluding major component coverage, unless prior writien approval from
Administrator has been granted. If Dealer sells such service contracts, dealer acknowledges he is the
obligor and such gervice confracts are not ¢overed under this agreement,

{“},‘ ’10 not mm&:ﬁzt sﬁii or qmte aﬂy price af‘ bemm {Zcmtm-:::i tz} an ﬁéuc:atmdi mgtzmucm, .

mmwmg prior mman a;}pmval and a pm;e {;umﬁ: from Admmwimfop If Dealer sells suc}z servzges
contracts, dealer acknowledges he is the obligor and such service contracts are not covered under this
agreemeit.

H, To pay Administrator a fee for each Service Contract sold by Dealer in accordance with
the Program c¢ost schedule (“Cost Schedule™), an initial copy of which is set forth in Exhibit “A”. The
Cost Schedule may not be adjusted by Administrator for two years from the Effective date. Thereaflor,
Administrator may adjust the cost schedule in its sole discretion upon ihmy (30) days’ notice to Dealer.
Dealer must submit all Service Contracts and payments monthly in the format acceptable to and
tequested by Administrator and payment made via ACH or wire by the 15" of the month for all contracts
sold the previous month. If Dealer fails to remit any amounts owed to Administrator for Service Contract
sales or cancellations, Administrator shall have the right to offset the amounts owing against any amounts
which Administrator, its agents; subsidiariés or affiliates, may owe Dealer. Furthermore, Dealer
understands and agrees that Administrator can assign its right to the Insurer for any amounts not remitted
as described in the preceding séntence. Neither the ﬁdmzmstmmrﬁ the Obligor-nor Insurance Company
shall have any responsibility under this agreement for any service contracts until payment is made by
the Dealer, Dealer further acknowledges that any obligations under the service contracts to the purchaser
prior to paymént being made by the Dealer to the Administrator are the responsibility of Dealer, Service
Contracts reported and pmd sixty (60) days-after date of contract sale will jncur & 50% surcharge plus
any claims made and. shall be accepted 4t the sole discretion of administratof. Dealer shall be solely
responsible for mtiaﬁm{mg from each Purchaser and remitting to the proper taxing authmty all taxes
based on the price paid for the Service Contracts, Unless othérwisé mutually agreed upon in writing,
Adiministrator shall have no résponsibility for the processing and remittance of such taxes related to sales
to Purchasers.

L To provide Administrator with the consumer information on Service Contract sales
required heretinder in electronic form or through Administrator’s online portal specified for contract
entry,

J. That it shall have no authority to make, alter, modify, waive or discharge any ternis or
conditions of any Service Contract or any performance thereunder, to incur any liability on behalf of
Adrhinistrator or the §nsuram¢ Company, or to make representations about Service Contract coverage
not contained expressly in the relevant Service Contract, Dealer shall abide by and be bound by
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Administrator and/or the Insurance Company’s determination as to whether any claim is proper and valid.
under the terms of the Service Contract. If Dealer disagrees with any such determination, and should
Dealer voluntarily make any claim payment, thett Dealer shall be solely responsible for such payment.

K. To inform Administrator, within ten (10) days following the end of the month in which a
cancellation was processed, of any Purchaser request for such avefund or cancéllation. Purchaser refunds
or cancellations will be made in accordance with apphcabi@ state or federal laws and regulations. Dealer
shall be responsible for its proportionate share of refunds in connection with such refund or cancellation
requests by Purchasers. Dealer shall be fully responsible for any refunds required as a result of Dealer’s
failure to properly sell, report or remit funds for Service Contracts.

L. That it shall not, during the Term of this Agresment, sell, market or otherwise distribute
any extended service contracts, extended warranties and/or similar product protection offerings which
are offered or administered by any person or entity other than Administrator.

M.  Thatit shall make reasonable effortio advise Administratorinthe m@m Pealerisnotified--— -

by any manufacturer that a product line offered in Dealer has suffered an untisual type and/or amount of
defects and iz subject to recall, an extension of the manufacturer's limited warranty or any other special

treatment. Dealer agrees to use its best effort fo assist Administrator to obtain solutions from a

manufacturer whose eligible produet has suffered an unusual type of defect or an unasual number of
defects or is subject to recall,

N.  To the extent that Dealer-sends (or has a third party send on its behalf) any emails to third
parties related to the Service Contracts, Dealer represents and warrants that it will not, and undertakes
that it will have processes consistent with applicable mduﬁtry standards to ensure that it will not, violate
CAN-SPAM or any other privacy or anti-spam laws in the U.S. or elsewhere worldwide. Any emails
which promote, sell or relate to the Service Contracts, or whigh in any way appear to have been sent by
ot on behalf of Administrator must be reviewed and approved in writing in advance by Administeator,
and must campiy with CAN-SPAM (including buf not limited to containing the appropriate opt-infopt-
out provisions, and ensuring that such emails are not sént to those who have alveady opted out), as well
as other applicable privacy and anti-Spam laws.

2. ADMINISTRATOR AGREES:

A. To implement, maintain and administer the Program.

B.  Tomaintain at its own cost and expense, at-its own administrative offices, a toll-free line
to be used for assisting Purchasers in obtaining the services provided undér the terins of the Service
Contract, Administrator shall continuously maintain and staff such telephione live with sufficient
employees and/or dutomated photie sérvices to propetly provide service for Purchasers,

. To require service centers in its dependent service network to perform serviee in
accordance with the Quality of Service Standards. Administrator répresents and warrants that all
contractors performing extended watranty and repair services under the Service Contracts will perform
such extended warranty repair services such that they will not negatively impact the produets.

D. To pay for the cost of printing point of purchase materials up to 1% of net remittances,
which Administrator deems necessary for the successful 1mpi¢mc~mmtmn of the Program. All Fmgrmn
materials must be approved by Dealer and Administator, in writing, prior to ordering any such printing,
Administrator will supply Dealer with mockups for all printed Program miatérials, and Dealer will then
have thirty (30) days to reject or disapprove of any or all agpects of the mock-up.
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E.  To investigate process and adjust claims covered by the Service Contracts and to pay valid
claims,

. To process all requests for cancellations, refunds and transfers by Dealer..

G, To assist Dealer in understanding the format required o submit information electronically
or through the portal and implementing the requisite system modifications.

H. Administrator shall provide. direct marketing services, including direct mail, and
telemarketing on behalf of Dealer to pursue the sale of Service Contracts on Second Effort Opportunities
and/or Renewal Opportunitics (as such terms are hereinafter defined).

“Second Effort Opportunities” shall be defined as all point of purchase transactions for eligible
products that did not include the sale of a Service Contract.

" "Renewal {}ppmamixes“ shall be defined as the continuation of emstmg “Service Contract cwexﬁg&
immadiately following a point of sale or second effort service contract.

Dealer agrees that Administrator shall be the sole and exclusive provider of the services described
herein for leads sent by Dealer(s) to Administeator and further agrees not to engage mmp&ﬁﬁv& services to
perform said services, including efforts made by Desler to secure second effort or rénewal service contract
zales.

Administrator in its sole discretion shall set the price for Second Effort and Renewal Service Contracts
being sold through diregtmarketing,

Administrator will be responsible for assessing sales fax responsibilities in accordance with state
regulations.  Administrator will collgct that amount frons residents in the fespective state as applicable who
purchase Service Contracts and forward the appropriate amount of sales tax Yo the appropriate state authorities,

The services provided herein shall be performed by Administrator at no cost or expense to Dealer,

Administrator shall pay to Dealer a commission of 15% on net sales (net of cancellations, refund
charge backs, sales tax and credit card fees). Payment for commission shall be due on or before the 25th day
following the month of the receipt of payment by Administrator from the direct marketing company for. the
Service Contracts sold to consumers.

Bach party will indemnify, defend and hold harmless the other party and its respective officers,
directors, employees, affiliates and agents (each, an “Indemnified Party,” and collectively, the
“Indemnified Parties™) from and against any claim, loss, lability, cost or expense, including but not
limited to reasonable aftorneys® fees and costs, (collectively, a “Claim”) to the extent such Claim arises
from the negligence, willful miscoriduet or breach of this Agreéement by the other party,

[T an Indemmified Party has reasonable cause to believe it has grounds for indenmification under
this Agreement, it will promptly deliver a notice of its Claim to the othér party (the “Indemnitor™), setting
forth with reasonable particularity the grounds for the Claim. 1f there is asserted any Claim by a person
{inchuding any entity or governmental organization or agency) not a party to this Agreement (& “Third
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Party Claim™), the Indemnified Party must notify the Indemnitor in writing of the Third Party Claim as
soon a8 practicable but no later than twenty (20) days afer teceipt by such Indemmnified Party of written
notice of the Third Party Claim. Thereafler, the Indemnified Party will deliver to the Indemnitor, as
soon as practicable after receipt thereof, copies of all notices and documents (including court papers)
received by the Indemmified Party relating to the Third Party Claim, The failure to notify the Indemmnitor
will not relieve the Indemnitor of any liability that it may have to the Indemnified Party, except to the
extent the Indemnitor demonstrates that the defense of such action is prejudiced by the Indemnified
Party’s failure to give such notice.

The Indemnitor will be entitled to participate in the defense of a Third Party Claim made against
an Indemnified Party and, if it so chooses, to assume the control of the defense thereof with counsel of
its choosing. If the Indemnitor elects to assume the control of the defense of a Third Party Claim; the
Indernnified Party will (a) cooperate fully with the Indenmitor in connection with such defense, (b) not
admit any %xabziaty with respect lo, or settle, compromiss or discharge any Third Party Claim without the
Indemnitor's prior written consent and (c) agree to any settlement, compromise o discharge of a Third
_ Party Claim which.the Indemnitor. may. recommend and which -by-its terms-obligates the-Indemnitor-to—
pay the full amount of the liability in conneetion with such Third Party Claim and which releases the
Indemnified Party of any furthér liability associated therewith. In the event the Indemnitor will assume
the control of the defense of any Third Party Claim as pmmded above, the Indemnified Party will be
entitled to participate in (but not control) such defense with its own counsel at its own expense. If the
Indemmnitor does not so assume the control of the defense of any Third Party Claim, the Indemmitor will
be entitled to participate in (but not control) the defense of such Third Party Claim with its own counsel
at its own expense.

4. LIMITATION OF LIABILITY:

IN NO EVENT SHALL ADMINISTRATOR’S LIABILITY TO DEALER OR ANY THIRD PARTY
FOR ANY CLAIM, LOSS, LIABILITY, COST OR EXPENSE RELATING IN ANY WAY TO THIS
AGREEMENT, WHETHER BASED IN WHOLE OR IN PART ON NEGLIGENCE, EXCEED THE
AMOUNTS REMITTED BY DEALER TO ADMINISTRATOR IN THE THREE (3) MONTHS
PRECEDING THE EVENT GIVING RISE TO SUCH CLAIM, LOSS, LIABILITY, COST OR
EXPENSE, AND NEITHER PARTY SHALL BE LIABLE TO THE QTHER FOR ANY LOSS OF
PROFIT, SPECIAL, EXEMPLARY, PUNITIVE, INCIDENTAL OR CONSEQUENTIAL DAMAGES
THAT SUCH PARTY, ITS EMPLOYEES, AGENTS OR ASSIGNS, MAY SUFFER WHICH ARE
CAUSED BY OR RESULT FROM THE PERFORMANCE OR NONPERFORMANCE OF THIS
AGREEMENT. FURTHER, NEITHER PARTY SHALL BE RESPONSIBLE FOR ANY TAX
LIABILITY OR ASSOCIATED PENALTIES OF THE OTHER PARTY,

5. TERMANDTI

RMINATION:

A. The initial term of this Agreement shall conumence as of the Effective Date and shall
continug for a period of three (3) years unless terminated in aceordance with the terms herein, Thereafier,
this Agreement shall be automatmaﬂy extended: for renewal terms of two (2) year each, unless either
party provides the other with writteh notice of termination at least ninety (90) days prior to t}w expiration
of the initial term or any renewal term (collectively the “Term™).

B.  If a party discovers an act of fraud or material breach of the Agreement (including
material incorporated by reference into this Agmeﬁmmt) by the other party, its agents, directors, officers
or employees, the non-breaching party shall send written notice to demand that the problet be cured.
Ifthe default is not cured within thirty (30) {iays after written notice is sent, the non-breaching party may
terminate this Agreement immediately by giving written notice.
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C, Either party may terminate this Agreement immiediately by giving written rotice in the
event of the liquidation or insolvency of the otlier party, the apgmntmem of a réceiver or similar officer
for the other party, an assignment by such party for the benefit of its creditors or the filing of a petition
of bankruptey by or against the other party which is not dismissed within thirty (3 0) days.

D. Administrator shall have the right to terminate this Agreement upon ninety (90) days
written nofice in the event that Dealer fails to meet or exceed sales volume requirements of $500,000.00
annually.

E,  Failure by the Dealer 1o remit and pay for all Service Contracts to the Administrator
within fwenty (:3%3} days following the end of the month in which Service Contracts were sold pursuant
to the language in Section 1(H)shall result in immediate termination of this:Agreément if Administrator
so elects. Dealer shall have no further mghﬁ to sell additional Service Contracts and the entire amount of
any paymenm for Service Contracts written ﬁ;muzg,h that date shall ;mmadazstﬁ}y bacame duﬁ‘» ami paya%ﬁre

F. Upon termination by either party, all obligations hereunder shall cease; gm:)v;ﬁ{eé
however, that Dealer shall remain cabhgat&éi to pay for all Service Contracts issued prior to the
termination date and Administrator shall remain obligated fo continue its administrative functions and
perform its obligations under this Agreement for all Service Contracts issued prior to the date of
termination,

G.  Termination of this agreement shall in no way alter or invalidate insurance soverage or
the status of Dealer as an additional insured with respect to Service Contracts issued and paid prior to
termination date,

6.  NOTICE:

All notices, demands, or communications regarding this Agreement shall be in writing, signed
by the party serving the same, and deposited, postage prepaid, in the: United States Postal Service as
certified or registered roail or sent via overnight-delivery to the following addrisses:

if'to Administrator at: ift0 Dealer at:

New Leal Service Contracts, LLC Howards Appliances Ine;

909 Lake Carolyn Parkway Suite 900 901 E. Imperial Highway Suite E

Irving Texas 75039 La Habra CA 90631

Attention: Richard Gavino, President Aftention: John Wilkerson, President & CEO
7.

Neither party may assign this Agreement or any interest herein without the prior written consent
of the other party.

g,

All reasonable advances, costs, expenses, charges, and attorney’s fees, which Administrator may
make, pay, or incur under any provision of this Agreement for the collection of its fees deseribed in
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Section 1(H) or for the enforcement of any of its rights in this Agreement, or in any dispute or litigation
in which Administrator may become involved by reason of or arising out of this Agreement for which it
may be indernified pursuant 1o Section 3, shall be paid by Dealer to Administrator, upon demand, and
shall, at Administrator’s election, bear interest until paid at the maximum rate of interest permitted by
applicable law (or such rate as may be chosen by Administrator), from the date of such payment until
repaid by Dealer. Administrator shall be entitled to bring a court action seeking injunctive, mandatory
or other equitable relicf to restrain gny breach or threatened breach or otherwise to specifically enforce
the provisions of this Agreement, it being agreed that nioniey damages alone would be inadequate to
compensate it in the event of a breach or threatened breach:

This Agreement, together with the attachments hereto, represents the entire and exclusive
agreement of the partivs with respect to the subject matter hereof, and supersedes all prior written
agreements understanding among the parties with respect to the subject matter of this Agreement. This

- A{greeménmhaﬁl‘mtbﬁm@ﬁiﬁ&d;&mmﬁ&dm chanped i anyway except by writtén agreement signed

by both parties,

If any provision of this Agreement is held invalid under any state or federal laws or regulations,
such provision shall be deemed not to be part of this Agreement in such jurisdiction, but shall not
invalidate any other provision hereof. If any provision shall be held invalid; either party shall have the
option to terminate this Agreement, subject to all provisions respecting termination provided herein, or
redraft to restate such provision so as to be in compliance with such law or regulation,

11.  RIGHT TO INSPECT"

_ Dealer shall keep, maintain and preserve during the Term of this Agreement and for five (5) years
thereafter or for such longer period required by law aceurate records (“Records™) relating to its marketing
and sale of Service Contracts under this Agreement and Records showing its compliance with and
performance of duties under this Agreement. Administrator shall have the right to audit, inspect and
copy the Records at all reasonable times during the business week (Monday through Friday, excluding
legal holidays) upon receipt of two (2) weeks prior written notice. The costs of the audit shall be borne
by Aduniinisteator,

12, CHOICE OF LAW AND WAIVER OF JURY TRIAL:

A.  This Agreement and all matters arising out of or relating to this Agreement shall be
governed by, and construed, interpreted and enforced in accordance with, the laws of the State of Texas,
‘without regard to conflict of laws principles. Each party heréto hereby consents to. and confers
nonexclusive jurisdiction upon the courts of the State of Texas and the Federal courts of the United States
of America located in the Tarrant County in the State of Texas, over any legal action or proceeding
arising out of or relating to this Agreement, -

B, Each of the parties hereto hereby irrevocably waives any and all right to trial by jury in
any legal proceeding arising out of or related to this Agreement or the transactions contemplated hereby.

13. INDEPENDENT PARTIES:
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This Agreement is not intended to, nor does it create, a principal/agent, employer/employee,
partnership or joint venture elationship between the parties.

14, CONFIDENTIALITY

A, In conjunction with the parfarmanc& of this Agreement, Dealer may acquire certain
information concerning Administrator which is either non-public, confidential or proprietary in nature
including, without limitation, pricing information and systems design for administering claims and any
other information designated as confidential by Administrator. Dealer agrees that all such information
shall be kept confidential and shall not, without the prior written consent of Administrator, be disclosed
by Dealer its agents or employees, in any manner whatsoever, in whole or in part, except as required by
subpoena, similar court order or regulatory authority so empowered, and such information shall not be
used by Dealer its agents and employees who need to know such infoimation for the purpose of
performing the terms and conditions of this Agreement, who are informed by Dealer of the confidential
nature of the information and agree to be bound to respeet the confidential nature of such information,

Dealer shall-use its-best efforts- to prevent-any-breach.of this-Section by- its agents-or-employses: — -~ —

Mgththmnémg the foregoing, such confidential information shall not include information or materials
which is in the public domain through no fault of Dealer already in Dealer’s possession or known to
Dealer prior toDealer’s receipt of such information from Administrator, or obtained by Dealer as a
matter of right from sources other than Administrator or Administrator’s agents and representatives.
This provision shall survive termination of this Agreement,

B. In mmumiwu with the p@rfmmnw of this Agreement, Administrator may acquire
certain information mnwmmg Dealer that is non-public, confidential or proprietary in nature including,
without limitation, any and all customer lists, customer informiation, sales data and any other information
desipnated as confidential by Dealer. A&mmsmamr agrees that all such information shall be kept
confidential and shsll not, without prior written consent of Dealer be disclosed. by Administrator, its
agents or employees, in any manner whatsoever, in whole or in part, except as s required by subpcmna,
similar court order or regulatory authority so empowered, and shall not be used by Administrator, its
agents or employees, for any purpose whatsoever other than in connection with the performance of
Administrator’s obligations hereunder. Administrator shall transmit such information only to its agents
and employees who need to know such information for the purpose of performing the térms arid
conditions of this Agreement, and who are informed by Administeator of the confidential nature of the
information and agree to be bound to respect the confidential nature of such information. Administrator
shall use its best efforts to prevént ary breach of this Section by its agents or employees.
Notwithstanding the fomgemg, such confidential or proprietary information shall not include
information or material which is in the public domain through no fault of &ﬁmﬁmm&wn already in
Administrator’s possession or known to Administrator prior to Administrator’s receipt of the same from
‘?{}eaias or abtamed by &ﬂmmxsfmm as a matter Qf nght i‘fm‘::’a soumﬁg mhér fhzm ii)ﬁais-r or Dealer”s

15. TRADEMARKS:

Administrator shall be permitted to use thtoughout the Term of this Agreement and for so long
as it is administering any of the Service Contracts, Dealer trade name solely in conjusiction with
Administrator's p@rfmmmme required under this Agreement, subject to Dealer approval. If this
Agreement terminates, Administrator’s rights with respect to such tiade name shall be limited to
angweting phones in connection with the Program and Administrator shall have no rights to use such
trade name to advertise or solleit customers. Both parties expressly recognize, acknowledge and agree
that neither party shall acquire any rights in the other party’s trade names or traderarks and any such
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trade names or trademarks shall be utilized by the other party only a¢ specifically suthorized by this
Agreement and only during the Term of this Agreement,

16  WAIVER,

The waiver by a party of any breach of this Agreement shall not constitute a waiver of any
subsequent breach, whether of the same or different kind. The fiilure of any party to act with respect to
any breach hereof will not, in and of itself, be vonstrued as a waiver of such breach.

7. CONTRACT INTERPRETATION:

Bach party acknowledges that it has had ample opporiunity to review and comment on this
Agreement. This Agreement shall. be read and interpreted according to its plain meaning and any
ambiguity shall ot be constroed againsteither party. I is expressly agreed by the parties that the judicial
rule of construction that 2 document should be more strietly construed against the draftsperson thereof
- ———shali notapply to-any provisionof thiy Agreement

IN WITNESS WHEREOF, the parties duly authorized representatives bave executed this
agreement as of the effective date.

H&wmg &pph, ¥

By: féj

;‘é?&: John Wilkerson Name: Rmharxd Gavino

i,
gﬁt itle: Pregident & CEQ Title: President
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