
 

1 
________________________________________________________________________________________________ 

Complaint 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

C
ur

d,
 G

al
in

do
 &

 S
m

it
h,

 L
.L

.P
. 

30
1 

E
. O

ce
an

 B
ou

le
va

rd
, S

ui
te

 1
70

0 
L

on
g 

B
ea

ch
, C

A
 9

08
02

 
P

h:
 (

56
2)

 6
24

-1
17

7 
F

x:
 (

56
2)

62
4-

11
78

 

CURD, GALINDO & SMITH, L.L.P. 
JOSEPH D. CURD, SBN 115764 
301 East Ocean Boulevard, Suite 1700 
Long Beach, CA 90802 
Telephone: (562) 624-1177 
Facsimile: (562) 624-1178 
 
Attorneys for Howard’s Appliances. Inc. 
 
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF ORANGE 

 

HOWARD’S APPLIANCES, INC., a 
California corporation 
 
  Plaintiff, 
 
vs. 
 
NEW LEAF SERVICE CONTRACTS, LLC, 
a Texas limited liability company; and DOES 
1 through 10, inclusive, 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)

Case No.:  
 
COMPLAINT FOR: 
 

1. BREACH OF CONTRACT; 
2. INTENTIONAL INTERFERENCE 

WITH PROSPECTIVE ECONOMIC 
ADVANTAGE 

3. NEGLIGENT INTERFERENCE 
WITH PROSPECTIVE ECONOMIC 
ADVANTAGE 

4. RESCISSION 
5. COMMON COUNT - MONEY HAD 

AND RECEIVED AND 
RESTITUTION BASED ON UNJUST 
ENRICHMENT 

 
 
[Unlimited Action – Over $25,000]

 

 Plaintiff complains and alleges as follows: 

1. Plaintiff Howard’s Appliances, Inc. (“Howard’s”) is and at all times herein 

mentioned was a California corporation with its principal place of business in the City of La 

Habra, Orange County, California.  

2. Plaintiffs are informed and believe and thereon allege that Defendant New Leaf 

Service Contracts, LLC (“New Leaf”) is a Texas limited liability company located in the city of 

Irving, State of Texas, and doing business in the Orange County, California.  

3. The act of which Plaintiff complains herein took place in California, and 

primarily in Orange County, California.  

Electronically Filed by Superior Court of California, County of Orange, 10/21/2021 06:13:03 PM. 
30-2021-01227447-CU-BC-CJC - ROA # 2 - DAVID H. YAMASAKI, Clerk of the Court By Arlene Gill, Deputy Clerk. 
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4.  Plaintiff is ignorant of the true names of Defendants Does 1 through 20, 

inclusive, and has therefore sued them by the foregoing names which are fictitious, and is 

informed and believes and thereon alleges that each of said defendants is somehow obligated to 

Plaintiffs hereunder, and Plaintiff asks that when their true names are discovered this Complaint 

may be amended by inserting their true names in lieu of said fictitious names, together with apt 

and proper words to charge them. 

5. Plaintiff is informed and believes and thereon alleges that each of the named and 

Doe Defendants are, and at all times herein mentioned were, the agents, servants, employees 

and/or partners of the other and, in committing the acts as alleged herein, were acting within the 

course and scope of such agency, service, employment and/or partnership. 

COMMON ALLEGATIONS 

 6. Howard’s is Southern California’s largest independent retailer of appliances, 

televisions, and mattresses. It has 13 retail locations all located in Southern California and has 

been serving Southern California for over 75 years. Howard’s is one of the oldest ESOP 

(employee owned) firms in the United States, and has hundreds of employee and former 

employee owners of the firm. Howard’s goal is to become the number 1 major appliance retailer 

for customer service in California. In pursuit of that goal, it is important for Howard’s to ensure 

that its customers receive proper service for the appliances, electronics, and home furnishings 

purchased by them. To that end, Howard’s contracted with New Leaf to administer the service 

contracts sold to Howard’s customers from January 2016 through December 2020 (the “Service 

Contracts”). 

 7. In order to enhance customer service and customer confidence in Howard’s 

products, Howard’s would offer customers Service Contracts on products purchased through 

Howard’s which would extend the warranty and right to service on such products beyond the 

manufacturer’s limited warranty. Such Service Contracts would have terms of anywhere between 

1 and 5 years. 

 8. The implementation, maintenance, and administration of such Service Contracts 

is a regulated activity in the State of California and requires licensing through the California 
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Department of Consumer Affairs. Such regulations are designed to protect California consumers 

and to help ensure the California consumer is not disadvantaged by unscrupulous warranty 

service contract providers. It is and has been of utmost importance to Howard’s to have a 

properly licensed and insured, knowledgeable, competent, and honest company, dedicated to 

customer satisfaction, which would implement, maintain, and administer the Service Contracts 

for its customers. Howard’s interest in selecting the proper warranty service contract provider is 

to protect its customers and to enhance its customer relations. If a service contract provider, such 

as New Leaf, does not properly support the customer and perform its obligations, Howard’s 

relationship with its customers will be disrupted. Therefore, on or about January 26, 2016, 

Howard’s contracted with New Leaf to implement, maintain, and administer the Service 

Contracts sold to Howard’s customers, pursuant to which New Leaf, among other things, would 

investigate, process, and adjust claims covered by the Service Contracts and pay valid claims. A 

true and correct copy of such contract is attached hereto as Exhibit 1 (the “Contract”).  

 9. In entering into the Contract it was of the essence that faithful performance of the 

Contract would allow Howard’s customers to buy with confidence and that Howard’s customers 

would be protected in the event of appliance failure. 

 10. In order to perform Service Contracts for customers in the State of California, 

New Leaf was required to be licensed by the California Department of Consumer Affairs to 

perform such services. In addition, New Leaf was required to be registered and qualified to do 

business in the State of California. California regulations include, among others, the obligation of 

New Leaf to obtain a policy insuring its contractual obligations under the Service Contracts 

and/or to set aside portions of the monies paid by customers under the Service Contracts in a 

regulated escrow account to secure performance by New Leaf of its obligations under the Service 

Contracts. 

11.  Plaintiff alleges that New Leaf, at the time of entering into the Contract and at all 

times thereafter, was not registered or qualified to do business in the State of California and was 

not qualified to issue, implement, maintain, or administer, or perform duties under the Service 

Contracts for Howard’s customers in California. Plaintiff also alleges that at the time of entering 
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into the Contract and at all times thereafter New Leaf neither obtained the required policy 

insuring its contractual obligations under the Service Contracts, nor did it set up an escrow 

account containing monies derived from the Service Contracts to ensure its faithful performance 

of its obligations thereunder. 

12. In or about August 2020, Howard’s elected not to renew New Leaf’s Contract. 

Howard’s also gave notice that it intended to terminate the Contract with New Leaf prior to its 

then-expiration date of January 26, 2021. Howard’s did in fact terminate the New Leaf Contract 

effective December 31, 2020. Howard’s terminated the Contract due to poor performance, non-

performance, and poor customer service by New Leaf under the Contract and the Service 

Contracts. New Leaf’s poor performance, lack of performance, and poor customer service 

tarnished Howard’s reputation with its customers who purchased the goods and the Service 

Contracts directly from Howard’s. New Leaf, as alleged in more detail below, antagonized 

Howard’s customers by refusing to live up to their obligations under the extended warranties and 

service contracts provided to such customers, by imposing undue red tape on Howard’s 

customers who sought to pursue legitimate claims under their Service Contracts, and by 

generally adopting a policy and practice of frustrating and wearing customers out to get them to 

forego or drop their otherwise legitimate claims. In doing so, New Leaf preyed on customer 

vulnerability in that customers who had non-working appliances and needed prompt fixes or 

repairs could not get them from New Leaf and would often have to solve their problems on their 

own in order to obtain prompt relief, foregoing the services purchased from New Leaf, and 

which New Leaf agreed to perform under the Service Contracts.  

13. Despite termination of the Contract, New Leaf remained obligated to perform 

under the Service Contracts and to satisfy all of its obligations to customers for all previously 

issued Service Contracts which had not yet expired. Millions of dollars’ worth of Service 

Contracts had not yet expired as of the termination of New Leaf by Howard’s. New Leaf’s 

service of such contracts continued to be poor, with New Leaf continuing, through its failures, to 

tarnish the reputation of Howard’s with its customers, and continuing to antagonize, frustrate, 

and wear out customers through their lack of performance. Once the Contract was terminated, 
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New Leaf’s service became worse, with New Leaf promising to return customers’ calls and 

stating they understood the urgency, and then failing to call the customers back, causing the 

customers to call Plaintiff to express their complaints and demand compensation. For this reason, 

after termination of the Contract, Howard’s sought to perform service for its customers under the 

Service Contracts through its own service department. As alleged herein, Howard’s was able to 

provide appropriate customer service for customers whose claims were not being satisfied by 

New Leaf. Upon termination of the Contract, Howard’s entered into an agreement with New 

Leaf that Howard’s could handle customer claims on Service Contracts, and that New Leaf 

would reimburse Howard’s for sums expended in performing such obligations on New Leaf’s 

behalf. Howard’s did charge New Leaf for such services and New Leaf initially paid for some, 

but not all, of the charges incurred. Then, in about July 2021, New Leaf abruptly refused to allow 

Howard’s to service customer escalations under the Service Contracts and stopped reimbursing 

Howard’s for same. Howard’s has terminated the New Leaf Contract, however, and does not 

wish New Leaf to provide services for its customers, or to further antagonize or frustrate 

Howard’s customers, or to further tarnish Howard’s reputation with its customers through New 

Leaf’s lack of service.  

14. Plaintiff has been forced to take action to mitigate damages done to it and to its 

customers by reason of New Leaf’s conduct and New Leaf’s failure to perform its warranties and 

Service Contracts with Plaintiff’s customers as required by the Contract. In order to mitigate 

damages and protect its customers, Howard’s has: 

  a. Attempted to handle as many of the consumer claims and service issues as 

possible, guiding customers through red tape imposed by New Leaf; 

  b. Established a loaner program for customers who were experiencing delays 

with New Leaf to service their damaged or malfunctioning appliances; 

  c. Reimbursed customers for service expenses while they wait for their 

claims to be processed by New Leaf; 

  d. Empowered its customer experience representatives to settle customer 

concerns which are not being resolved by New Leaf; 
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  e. Monitored customer complaints against New Leaf on such sites as the 

Better Business Bureau, Yelp, and Google, and because of the nature and number of complaints 

Plaintiff had to assign staff to be dedicated to handling these complaints, and also had to offer 

customers gift cards for new purchases to retain their business; 

  f. Engaged a new warranty partner who is now servicing warranties and 

service contracts issued through Howard’s effective from the end of January 2021; 

  g. Continued to urge New Leaf to honor its commitments to Plaintiff’s 

customers; 

 15. In connection with its above activities, Howard’s has: 

  a. Stepped in to assist customers when New Leaf repeatedly failed to call a 

customer or repeatedly failed to appear for repair services; 

  b. Replaced appliances New Leaf failed and refused to repair or replace after 

many months; 

  c. Repaired appliances after New Leaf’s inactivity or failure to do so after 

many months; 

  d. Issued loaner appliances to customers who were experiencing extreme 

delays in service by New Leaf; and 

  e. Issued partial refunds to customers to replace units where New Leaf 

refused to honor their warranty. 

16. By this Complaint, Howard’s seeks to fully terminate and rescind any rights, 

duties, or obligations of New Leaf to administer the Service Contracts, and to obtain a turnover 

of all unexpired warranties and Service Contracts currently in effect with New Leaf, which 

Howard’s will then be solely responsible to perform. Howard’s seeks to obtain assignment of all 

such Service Contracts in accordance with California laws, rules, and regulations, which would 

also require the assignment to Howard’s of any policy of insurance, insuring performance of 

obligations under the Service Contracts and/or any funds paid to and held by New Leaf under all 

unpaid Service Contracts, as well as a constructive truest imposed over such funds. In addition, 
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Howard’s seeks restitution of all unearned fees paid to New Leaf for unexpired Service Contracts 

which have not been used to perform under the Service Contracts. 

17. Plaintiff has given notice to New Leaf that it wishes to assume and take over the 

performance of all of the outstanding Service Contracts, but New Leaf has failed and refused to 

do so, has failed and refused to allow Howard’s to service its own customers, and has sought to 

keep the obligation to perform under the Service Contracts, while failing to adequately provide 

such service to Howard’s customers under the terms of both the Contract and the Service 

Contracts. 

FIRST CAUSE OF ACTION 

(Breach of Contract) 

(Against All Defendants) 

 18. Plaintiff hereby incorporates by reference paragraphs 1 through 17 above as 

though set forth fully herein. 

 19. Plaintiff has performed all or substantially all of the significant things that the 

Contract required of it to do, except to the extent excused. 

 20. Defendant New Leaf failed to perform under the Contract and breached the 

Contract by: 

   a. Failing to implement, maintain and administer the Service Contracts by 

failing to perform the Service Contracts for the customers in the manner agreed or contemplated 

by such Service Contracts. 

   b. Failing to perform and failing to cause service centers in its network to 

perform customer service in accordance with proper quality of service standards; 

   c. Failing to investigate, process, and adjust claims covered by the Service 

Contracts and to pay valid claims; 

   d. Failing to provide services contemplated under the Contract at no cost or 

expense to Howard’s; 

   e. Failing to pay Howard’s the agreed-upon commission on net sales; 
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   f. Failing to indemnify Howard’s from claims, loss, liability costs, or 

expense arising from New Leaf’s negligence, willful misconduct, or breach of the Contract; 

   g. Failure to make Howard’s an additional insured with respect to insurance 

coverage for the Service Contracts, and failing to obtain an insurance policy insuring Howard’s 

obligations under the Service Contracts in violation of paragraphs 1A and 5G of the Contract; 

   h. Failing to obtain as contemplated by the Contract and regulations of the 

State of California an appropriate policy of insurance insuring New Leaf’s obligations under the 

Service Contracts; and 

   i. On information and belief, assigning its obligations under the Contract 

without Howard’s prior written consent in violation of the Contract. 

 21. Implied in every contract is the covenant of good faith and fair dealing, which 

prohibits a party from unfairly interfering with the other party’s right to receive the benefits 

under the Contract. One of the benefits to be obtained by Plaintiff under the Contract was to have 

New Leaf provide extended warranties and so perform under its Service Contracts with 

Plaintiff’s customers, that Plaintiff’s customers could buy with confidence and be protected in 

the event of problems with the items purchased. New Leaf breached the implied covenant of 

good faith and fair dealing by, among other things: 

   a. Failing to implement, maintain, and administer the Service Contracts in 

good faith for the benefit of Howard’s customers with the goal of achieving customer 

satisfaction, improving customer confidence, and protecting the customer in the event they 

experienced problems with their purchases; 

 b. Failing to obtain insurance for their obligations under the Service 

Contracts; 

  c. Failing to be registered or qualified to do business in the state of 

California;  

  d. Failing to set up an escrow account containing monies derived from the 

sale of Service Contracts to ensure New Leaf’s faithful performance of them;  
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   e. Failing to comply with various regulations in the State of California 

designed for the protection of California consumers, who New Leaf was servicing. 

   f. Failing to live up to the terms of its Service Contracts with Howard’s 

customers, not calling or showing for service appointments, blaming component failures on the 

customers rather than treating them as warrantied component failures, surprising customers with 

unexpected services charges, refusing to pay for services covered under the warranties or Service 

Contracts, and engaging in a pattern and practice of using tactics to discredit customer claims to 

avoid its warranty commitments, and to frustrate customers into dropping otherwise legitimate 

claims; 

   g. In addition, New Leaf has sought to void warranties issued to the customer 

for spurious reasons, has misdirected customers to other parties, such as the manufacturer, to 

make their claims or pursue their remedies and then, after the customer follows their instruction, 

to deny the customer’s claim as not being made timely to New Leaf;  

   h. Failing to ensure their repair technicians had the proper expertise; 

   i. Failing to take customer calls; 

   j. Making customers incur long wait times to talk to New Leaf, then 

dropping their calls before they could talk to a representative, causing the customer to call 

Howard’s and have Howard’s call New Leaf on their behalf; 

   k. Telling customers with claims that New Leaf could not assist the 

customer, and that the customer needed to call Howard’s instead; 

   j. Offering little or no compensation to the customer for issues which they 

did not or could not fix; 

   k. Poor communication or being unresponsive to customer outreach; 

   l. Disallowing legitimate claims or failing to service customers as required 

by the Service Contracts; 

   m. Failing to have its technicians show up for appointments; 

/// 

/// 
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   n. Inadequately explaining to customers where their claims stood in the 

process and providing no timeline on when claims would be resolved, and greatly delaying many 

claims; 

   o. Shuffling customers around to different departments or personnel with no 

solution for the customer; 

   p. Engaging in long product repair delays; 

   q. Lowballing customer claims; 

   r. Improperly blaming customers as a reason for not covering claims; 

   s. Refusing promised payout for unused warranties per New Leaf’s own 

stated policies; 

   t. Improperly charging customers service fees; 

   u. General inattention to customer service and sometimes actively depriving 

the customer of the agreed-upon service; 

 22. Plaintiff was harmed by the conduct of New Leaf as alleged above and the 

breaches by New Leaf alleged above were a substantial factor in causing Plaintiff’s harm. 

 23. Plaintiff was harmed in an amount according to proof at time of trial but not less 

than $1,000,000. 

 24. In addition, in the alternative to a claim of damages, Plaintiff alleges Defendant 

New Leaf has obtained payment both from Plaintiff and from customers for Service Contracts 

for which New Leaf has performed no services, which Service Contracts are still outstanding, 

and New Leaf holds such amounts in constructive trust for the benefit of Howard’s to ensure 

adequate performance of the obligations under the Service Contracts. Howard’s, by reason of 

this action, seeks to obtain and become the obligor under the Service Contracts for the benefit of 

its customers and therefore would be entitled to the use of the funds paid for such Service 

Contracts to assist in performing its obligations thereunder, which obligations, if such relief is 

granted, New Leaf would not be obligated to perform and therefore Howard’s, not New Leaf, 

would justly be entitled to use of the funds under the unexpired Service Contracts. Howard’s 

seeks an Order, by reason of New Leaf’s various breaches as alleged above, that all of such sums 



 

11 
________________________________________________________________________________________________ 

Complaint 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

C
ur

d,
 G

al
in

do
 &

 S
m

it
h,

 L
.L

.P
. 

30
1 

E
. O

ce
an

 B
ou

le
va

rd
, S

ui
te

 1
70

0 
L

on
g 

B
ea

ch
, C

A
 9

08
02

 
P

h:
 (

56
2)

 6
24

-1
17

7 
F

x:
 (

56
2)

62
4-

11
78

 

received for the unexpired contracts be held in constructive trust for such purpose pending the 

proper performance and/or the expiration of all such Service Contracts. Howard’s is informed 

and believes and thereon alleges that the amount for which the constructive trust should be 

imposed exceeds $3,200,000.  

 25. Plaintiff seeks specific performance of Defendant New Leaf’s obligation to insure 

Plaintiff’s contractual obligations under the Service Contracts and to make Plaintiff an additional 

insured with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract. In 

addition, Howard’s seeks restitution of all unearned fees paid to New Leaf for unexpired Service 

Contracts which have not been used to perform under the Service Contracts and indemnity from 

New Leaf for all expenses incurred by Howard’s in performing under the Service Contracts in 

place of New Leaf. 

 26. The Contract provides for attorney’s fees specifically and without limitation under 

section 3. Plaintiff has expended attorney’s fees in pursuing this matter, and continues to expend 

them, and will seek an award of same to the extent allowed by law or contract. 

/// 

SECOND CAUSE OF ACTION 

INTENTIONAL INTERFERENCE WITH PROSPECTIVE ECONOMIC RELATIONS 

(As to all Defendants) 

 27. Plaintiff hereby incorporates by reference paragraphs 1 through 26 above as 

though set forth fully herein. 

 28. Plaintiff claims that Defendant New Leaf intentionally interfered with its 

economic relationships between it and its customers, that probably would have resulted in an 

economic benefit to Plaintiff.  

 29.  Defendant New Leaf knew of the relationship between Plaintiff and its customers 

and, in fact, knew that the basis of the Contract which it signed with Plaintiff was to foster such 

economic relationship between Plaintiff and its customers do Plaintiff’s customers could buy 

goods from Plaintiff with confidence and so such customers would be protected in the event of a 

defect, malfunction, or other problem with items purchased. 
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 30. New Leaf engaged in the conduct alleged above and failed to properly implement, 

maintain, and administer the warranties and Service Contracts for Plaintiff’s customers, and 

failed to investigate, process, and adjust claims covered by the Service Contracts and to pay valid 

claims in the manner provided by such Service Contracts, and wrongfully denied customers the 

benefit of the Service Contracts for which the customers paid. 

 31. By engaging in the above-alleged conduct, New Leaf either intended to disrupt 

the relationship between Plaintiff and its customers or knew that disruption of the relationship 

was certain or substantially certain to occur. Relationships between Howard’s and its customers 

were in fact disrupted. 

 32. Plaintiff was harmed, and New Leaf’s conduct was a substantial factor in causing 

Plaintiff’s harm. Plaintiff has suffered damages in an amount according to proof at time of trial. 

 33. In engaging in the conduct above-alleged, Defendant New Leaf acted with malice, 

oppression, or fraud, and Plaintiff is therefore entitled to punitive damages according to proof at 

time of trial. 

/// 

  THIRD CAUSE OF ACTION 

NEGLIGENT INTERFERENCE WITH PROSPECTIVE ECONOMIC RELATIONS 

(As to all Defendants) 

 34. Plaintiff hereby incorporates by reference paragraphs 1 through 32 above as 

though set forth fully herein. 

 35. New Leaf knew or should have known of the above-alleged relationship between 

Plaintiff and its customers. 

 36. Defendant New Leaf knew or should have known that the relationship between 

Plaintiff and its customers would be disrupted if it failed to act with reasonable care.  

 37. Defendant New Leaf failed to act with reasonable care. 

 38. New Leaf engaged in wrongful conduct by engaging in the conduct alleged above 

and failing to properly implement, maintain, and administer the warranties and Service Contracts 

for Plaintiff’s customers, and failing to investigate, process, and adjust claims covered by the 
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Service Contracts and to pay valid claims in the manner provided by such Service Contracts, and 

wrongfully denying customers the benefit of the Service Contracts for which the customers paid. 

39. Plaintiff’s relationship with many of its customers was in fact disrupted and 

Plaintiff was harmed. New Leaf’s wrongful conduct as alleged above was a substantial factor in 

causing Plaintiff’s harm. Plaintiff has been damaged in an amount according to proof at time of 

trial. 

FOURTH CAUSE OF ACTION 

RESCISSION 

(As to all Defendants) 

 40. Plaintiff hereby incorporates by reference paragraphs 1 through 32 and 35 through 

39 above as though set forth fully herein. 

 41. As alleged above, Defendant New Leaf has failed and refused to perform its 

various obligations to Plaintiff under the Contract, and in addition, has failed and refused to 

perform all of its obligations to Plaintiff’s customers under the various warranties and Service 

Contracts which it issued to such customers. 

 42. While Plaintiff has already terminated the Contract, Defendant New Leaf has 

failed and refused in addition to honor its agreement that Howard’s would henceforth service its 

customers and perform under the Service Contracts in lieu of New Leaf, contingent on New 

Leaf’s agreement to reimburse and indemnify Howard’s for its costs incurred in connection 

therewith. Howard’s claims for indemnity with respect thereto have been refused. 

 43. While Plaintiff has already terminated the Contract with New Leaf, under 

paragraph 5F of the Contract, New Leaf remains obligated to continue its administrative 

functions and perform its obligations under the Contract for all Service Contracts issued prior to 

the date of termination. Plaintiff seeks to rescind such provision and any obligation by New Leaf 

to continue to perform under the Service Contracts because (i) the consideration to Plaintiff for 

allowing Defendant New Leaf to continue to perform under such Service Contracts has failed, 

and New Leaf has continually failed to honor its obligations under such Service Contracts in the 

manner alleged above; and (ii) the public interest will be prejudiced by permitting New Leaf to 



 

14 
________________________________________________________________________________________________ 

Complaint 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

C
ur

d,
 G

al
in

do
 &

 S
m

it
h,

 L
.L

.P
. 

30
1 

E
. O

ce
an

 B
ou

le
va

rd
, S

ui
te

 1
70

0 
L

on
g 

B
ea

ch
, C

A
 9

08
02

 
P

h:
 (

56
2)

 6
24

-1
17

7 
F

x:
 (

56
2)

62
4-

11
78

 

continue to perform under the Service Contracts; and (iii) New Leaf is not now nor has it ever 

been during the pendency of the Contract registered or qualified to do business in the State of 

California, nor has it complied with all of the rules and regulations of the California Department 

of Consumer Affairs with respect to the administration of the Service Contracts, nor has it 

obtained proper insurance in its name insuring its obligations under the Service Contracts. 

 44. In addition to rescission of any obligation by Defendant New Leaf to continue to 

perform under the Service Contracts, Plaintiff Howard’s seeks an order transferring such Service 

Contracts to it for future performance, and further seeks an order enjoining New Leaf form 

interfering with Howard’s right to perform the Service Contracts for its customers. 

 45. In addition, Howard’s seeks performance of New Leaf’s obligations, which 

expressly survive termination of the Contract, under paragraphs 1A and 5G to name Plaintiff as 

an additional insured with respect to the policy of insurance insuring the performance of the 

contractual obligations under the Service Contracts 

 46. In addition, in the alternative to a claim of damages, Plaintiff alleges Defendant 

New Leaf has been paid sums under the Service Contracts which are still unexpired and which 

Howard’s will now service, and New Leaf holds such amounts in constructive trust for the 

benefit of Howard’s in the event Howard’s incurs expenses performing under the Service 

Contracts. Howard’s, by reason of this action, seeks to obtain and become the obligor under the 

Service Contracts for the benefit of its customers and therefore would be entitled to the use of the 

funds paid for such Service Contracts to assist in performing its obligations thereunder, which 

obligations, if such relief is granted, New Leaf would not be obligated to perform and therefore 

Howard’s, not New Leaf, would justly be entitled to use of the funds under the unexpired Service 

Contracts. Howard’s seeks an Order, by reason of New Leaf’s various breaches as alleged above, 

that all of such sums received for the unexpired contracts be held in constructive trust for such 

purpose pending the proper performance and/or the expiration of all such Service Contracts. 

Howard’s is informed and believes and thereon alleges that the amount for which the 

constructive trust should be imposed exceeds $3,200,000. 
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 47. Plaintiff has given written notice of its desire to rescind to New Leaf any 

obligation by New Leaf to perform under the Service Contacts and to transfer same to Howard’s. 

Plaintiff also intends service of the Summons and Complaint in this action to serve as Notice of 

Rescission of the above-alleged remaining obligations of New Leaf under the Contract and 

hereby demands that Defendant New Leaf restore to Plaintiff the consideration furnished by 

Plaintiff, specifically, the sums paid by Plaintiff to New Leaf for the performance of the Service 

Contracts, for all remaining Service Contracts that have not yet been performed and expired, 

which sum Plaintiff alleges is in an amount according to proof at time of trial but not less than 

$3,200,000. Plaintiff is entitled to restitution of such amounts to avoid unjust enrichment to 

Defendant New Leaf. 

FIFTH CAUSE OF ACTION 

COMMON COUNT – MONEY HAD AND RECEIVED AND  

RESTITUTION BASED ON UNJUST ENRICHMENT 

(As to all Defendants) 

 48. Plaintiff hereby incorporates by reference paragraphs 1 through 32 and 35 through 

47 above as though set forth fully herein. 

 49. Within the last two years Defendant New Leaf has become indebted to Plaintiff in 

a sum for money had and received by Defendant New Leaf for the use and benefit of Plaintiff in 

an amount according to proof but not less than $3,200,000 for the performance of Service 

Contracts which Defendant New Leaf has not in fact had to perform, and which Plaintiff has 

performed and/or will perform in Defendant New Leaf’s stead. 

 50. Neither the whole nor any part of this sum has been paid, although demand 

therefore has been made, and interest on such sum has been accruing at the legal rate from 

January 27, 2021. 

51. As a proximate result of Defendant New Leaf’s unlawful, negligent, and unfair 

conduct, and conduct in breach of its Contract and the Service Contracts, Defendant New Leaf 

has obtained revenues specifically paid to them for the performance of such Service Contracts, 

by which they have become unjustly enriched at the expense of Plaintiff. Under the 
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circumstances alleged herein it would be unfair and inequitable for Defendant New Leaf to retain 

the monies and profits they have unjustly obtained at the expense of Plaintiff. Accordingly, 

Plaintiff seeks both restitution of such sums paid in an amount according to proof but not less 

than $3,200,000, and also seeks an order establishing Defendant New Leaf as constructive 

trustees of the monies and profits that serve to unjustly enrich them, together with interest during 

the period in which Defendant has obtained such profits, and requiring Defendant to disgorge 

those profits to Plaintiff in a manner to be determined by the Court. 

WHEREFORE, Plaintiff prays judgment as follows: 

AS TO THE FIRST CAUSE OF ACTION FOR BREACH OF CONTRACT: 

 1. For an Order that all sums received for the unexpired Service Contracts be held in 

constructive trust for such purpose pending the proper performance and/or the expiration of all 

such Service Contracts; 

 2. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s 

contractual obligations under the Service Contracts and to make Plaintiff an additional insured 

with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract 

3. For restitution of all unearned fees paid to New Leaf for unexpired Service 

Contracts which have not been used to perform under the Service Contracts according to proof 

but in excess of $3,200,000; 

4. For indemnity from New Leaf for customer claims and for all expenses incurred 

by Howard’s in performing under the Service Contracts in place of New Leaf; 

5. For an Order enjoining New Leaf from interfering with Howard’s right to perform 

the Service Contracts for its customers; 

6. For damages in an amount according to proof at time of trial but not less than 

$1,000,000. 

7. For interest thereon at the legal rate from a date or dates according to proof. 

AS TO THE SECOND CAUSE OF ACTION FOR INTENTIONAL INTERFERENCE WITH 

PROSPECTIVE ECONOMIC RELATIONS: 
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 1. For an Order that all sums received for the unexpired Service Contracts be held in 

constructive trust for such purpose pending the proper performance and/or the expiration of all 

such Service Contracts; 

 2. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s 

contractual obligations under the Service Contracts and to make Plaintiff an additional insured 

with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract 

3. For restitution of all unearned fees paid to New Leaf for unexpired Service 

Contracts which have not been used to perform under the Service Contracts according to proof at 

time of trial but in excess of $3,200,000; 

4. For indemnity from New Leaf for customer claims and for all expenses incurred 

by Howard’s in performing under the Service Contracts in place of New Leaf; 

5. For an Order enjoining New Leaf from interfering with Howard’s right to perform 

the Service Contracts for its customers; 

6. For damages in an amount according to proof at time of trial but not less than 

$1,000,000; 

7. For interest thereon at the legal rate from a date or dates according to proof; 

8. For punitive damages in an amount according to proof at trial. 

AS TO THE THIRD CAUSE OF ACTION FOR NEGLIGENT INTERFERENCE WITH 

PROSPECTIVE ECONOMIC RELATIONS: 

 1. For an Order that all sums received for the unexpired Service Contracts be held in 

constructive trust for such purpose pending the proper performance and/or the expiration of all 

such Service Contracts; 

 2. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s 

contractual obligations under the Service Contracts and to make Plaintiff an additional insured 

with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract 

3. For restitution of all unearned fees paid to New Leaf for unexpired Service 

Contracts which have not been used to perform under the Service Contracts according to proof at 

time of trial but in excess of $3,200,000; 



 

18 
________________________________________________________________________________________________ 

Complaint 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

C
ur

d,
 G

al
in

do
 &

 S
m

it
h,

 L
.L

.P
. 

30
1 

E
. O

ce
an

 B
ou

le
va

rd
, S

ui
te

 1
70

0 
L

on
g 

B
ea

ch
, C

A
 9

08
02

 
P

h:
 (

56
2)

 6
24

-1
17

7 
F

x:
 (

56
2)

62
4-

11
78

 

4. For indemnity from New Leaf for customer claims and for all expenses incurred 

by Howard’s in performing under the Service Contracts in place of New Leaf; 

5. For an Order enjoining New Leaf from interfering with Howard’s right to perform 

the Service Contracts for its customers; 

6. For damages in an amount according to proof at time of trial but not less than 

$1,000,000; 

7. For interest thereon at the legal rate from a date or dates according to proof. 

AS TO THE FOURTH CAUSE OF ACTION FOR RESCISSION: 

 1. That Defendant New Leaf’s obligations to continue to administer the Service 

Contracts be rescinded; 

2. For an Order that all sums received for the unexpired Service Contracts be held in 

constructive trust for such purpose pending the proper performance and/or the expiration of all 

such Service Contracts; 

 3. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s 

contractual obligations under the Service Contracts and to make Plaintiff an additional insured 

with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract 

4. For restitution of all unearned fees paid to New Leaf for unexpired Service 

Contracts which have not been used to perform under the Service Contracts according to proof at 

time of trial but in excess of $3,200,000; 

5. For indemnity from New Leaf for customer claims and for all expenses incurred 

by Howard’s in performing under the Service Contracts in place of New Leaf; 

6. For an Order enjoining New Leaf from interfering with Howard’s right to perform 

the Service Contracts for its customers; 

7. For damages in an amount according to proof at time of trial but not less than 

$1,000,000; 

8. For interest thereon at the legal rate from a date or dates according to proof. 

/// 
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AS TO THE FIFTH CAUSE OF ACTION FOR MONEY HAD AND RECEIVED AND 

RESTITUTION BASED ON UNJUST ENRICHMENT: 

 1. For an Order that all sums received for the unexpired Service Contracts be held in 

constructive trust for such purpose pending the proper performance and/or the expiration of all 

such Service Contracts; 

 2. For specific performance of Defendant New Leaf’s obligation to insure Plaintiff’s 

contractual obligations under the Service Contracts and to make Plaintiff an additional insured 

with respect to the insurance policy pursuant to paragraphs 1A and 5G of the Contract 

3. For restitution of all unearned fees paid to New Leaf for unexpired Service 

Contracts which have not been used to perform under the Service Contracts according to proof at 

time of trial but in excess of $3,200,000; 

4. For indemnity from New Leaf for customer claims and for all expenses incurred 

by Howard’s in performing under the Service Contracts in place of New Leaf; 

5. For damages in an amount according to proof at time of trial but not less than 

$1,000,000. 

6. For interest thereon at the legal rate from a date or dates according to proof. 

AS TO ALL CAUSES OF ACTION: 

1. For attorney’s fees if allowed by contract or law; 

2. For costs of suit incurred herein; 

3. For all such other and further relief as the Court deems just and proper. 

DATED: October 21, 2021   CURD, GALINDO & SMITH, L.L.P.  
 

 

      ______Joseph D. Curd______________ 

      JOSEPH D. CURD Attorneys for Plaintiff 
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DEALER ADMINISTRATION AGREEMENT 
.-~ . .-.,~ .,.~- . 

TI1is Administration Agreement (this ~'Agreement'1), effective this L4~ day of January 20 16~ is 
entered into by and between Howards Appliances Inc. located at 90 l E. Im.perial Highway Suite B La 
Habra CA 90631 hereh1afl:er referred to as (110ealer11

) and New LeafService Contrauts, LLC, with offices 
loc:ated at 909 Lake Carolyn Parkway Suite 900 Irvhig Texas 75039 (hereinafter referred to as 
("Administrator"). 

WHEREAS; Dealer desires to sell service contracts ('1Service Contrads11
) to Dealer1 s customers 

under a Contract program designed by Admitrlstrator (the .. Program"); 

WHEREAS, Dealer recognizes tbk'tt Administrator has expertise it1 designing and administering 
such Service Contracts; and 

WHEREAS, . Adn1inistrato:r desires to . assist. Dealer in implementing, . nuiintaining . a,tld __ 
administering the Program fo,r the-:oenefii oTDealer)s cuitorners-:\vlm -purcha$eand if appHcabie register 
the Service Contracts. ("'Purchasers"); 

NOW THEREFORE. in consideration of the promises and mutual covenants contained herein, 
the parties agree as :follows: · 

L 

A. To appoint Administrator, on an exclusive basis. to administer the Program. Dealer 
acknowledges that aU Service Contracts sold by Dealer shall be contracts between Administrator, 
Obligor, Retaiier and the Pwchaser. Dealer's C{)ntractualobligations under the Service Contte.cts shall 
be insured pursuant to an insuranQe policy obtained by Administrator and issued by an insurance 
company q_utt!ined to issue such poHcie;S i.ri the necessary jurisdictions (the "Insurance Company"). 
Dealer agrees to cooperate with Adrninistrator andlor the Insurance Company vrith regard to the 
preparation and submission of aU governmental filings applicable to the Program .and. wiU provide 
adequate :resources to assist Administrator with the c()llootinn of Dealer data needed forsuch filings. 

:a, To follow Administrator's instructions and procedures contained herein and a,s ntheJ:Wise 
agreed to hl writing) with respect to the Program and to submit business: to.Administrator in accordance 
with the terms of this Agreement; prov1de4, however~ th13:t Dealer agrees that thilll instructions ru1d 
procedures contained herein can be modified unilaterally by Administrator to conform with changes 
mandated by law, 

To endeavor to sell Service Contracts on qt.tal.ified . covered equipment to Dealer's 
customers, Dealer may· add other categories: only upon the prior approval of Adtninistrator. 
Administrator :reserves the right to restrict certain ·of products and/or manufacturets of products 
from eligibility for ~ ,S~rvip.~ Contract upon sixty ( s prior written notice to Dealer' s* provided 
that no restriction shall apply for Service Contracts sold prior to the effective date of such restrictimlS. 

To sell Service Contracts only in the form approved in writing by Administrator 
(Exhibit~'BH.). Dealer sells any Servh:;e Contract that has not been approved in writing by 
Administrator, Dealer shaH assume aU administrative and other responsibilities thereunder and the 
contractual liability insurance obtained by Administrator shall .not: cover such Service Contrad~J. 
Administrator may prospectively change the form or terms oftheService Contract upon sixty (6'0) days 

Howard's Administration Agreement l ~20 16 



I 
I 
' 1 

t 
I 

' . 

prior written notice to Dealer. Further, Dealer shaH not use or otherwise disseminate any marketing 
materials related to the Program which have not been approved in VvTiting by Adtninistrator, 

E. To not offer a customer a Service Contract m1 a now or refurbished product that does not 
have a manufacturer~s warranty of at least three hundred and sixty .. five (365) days on parts Etttd lflbo:r, 
tn:dess otherwise mutually agreed upon in 'Writing. If Dealer sells such service contracts, dealer 
acknowledges he is the obligor and such service Qontracts are not covered under this agreement 

F. To not market and sell a Service Contract on any pr{;}duct where the combination of the 
manufacturer's warrtmty and the Service Contract would exceed six (6) yeats of coverage from the date 
of purchase or date of delivery. excluding major oomponent coverage; unle-.,s prior written approval from 
Administrator has been granted. lf Dealer sells such service contracts; dealer acknowledges he is the 
obligor and such service contracts are not covered under this ag:reement 

G. . To not market, sen or quote ari~_pric~ol?~rvic!_Q()!!!f!.c!JQ ~~~ll,l<;:gttiQI\!i t!1~tiBiJi.Q!k 
. -eomnieiciru esta&lis!1n1elif or a large 6uyei (fptu:cinaser wno purchases more than 25 units) Without first. 

receiving prior written approval and a price quote from Administrator. lf DeaJer sells such service 
contracts, deider acknqwledges is the obligor and. sucl1 service contracts are not covered under this 
agreement. 

To pay Administrator a fee for each Service Contract sold by Dealer in accordance with 
the Program cost schedule ('"Cost Schedulen), an initial copy of which b set fqrth in Exhibit , Th~ 
Cost. Schedule may not be adjusted by Administrator for two years from the Effective date. Thereafter1 

Administrator may adjustthe cost schedule in its soJe discretion upon thirty (30) days' notice to Dealer. 
Dealer must submit all SerVict:t Contracts and payments monthly in the format accepta.ble to and 
requested by Administrator and payment made via or wire by the 15~tt ofthe month for all oontra:cts 
sold the prevH:ms mon.th. IfDeaJer fa:Hs to remit any Wllounts owed to Administrator for Service Contract 
sal~s or cm:lcellations, Administrator shall h.ave the right to offset the amounts owing against any amounts 
which Administrator, its agents; subsidiaries or affiliates, may owe Dealer. Furthennore, Dealer 
understands and agrees thatAdn'linistrator c~nt assign hs right to the Insur~ for any amounts notremitted 
as described in the preceding sei1tettce. Neither the Administrator, the Obligor nor Insurance Company 
shall have any responsibility under this agreement for any service contracts until payment is made by 
the Dealer. D.ealer further acknowledges that any obligations under the service contr~cts to the purch~er 
prior to payment being maqe by the Dealer to the Administrator are the respo.nsibUity ofDealer, Servi.ce 
Contn~cts rept~rted and paid slxty (60) days after date of contract sale will incur a 50% suroharg~ plus 
any· claims made and shall be accepted. at the sole discretion Qf administrator. Dealer shall be solely 
responsible tbr collecting from each PUNhaser and remitth1g to the proper trudng authoritY all taxes 
base4 on the price pa.id for the Service Contracts. Unless otherwise mutually agreed upon .in writing~ 
Administrator shall have no responsibiJity for tho processing ru1d ren1ittru:~ce of such t~xe.s: related to sales 
to Purchasers. 

I. To pmvide Administmtor with the consumer information on Service C<m.tract sales 
required hereunder In electronic form or tbrough Administrator's online portal specified. for contract 
entry. 

J. . 'fllat it sball have no authority to make, alter, modify, waive or discharge any terms or 
conditions of any Service Cot:ttract or any performance thereunder, to incur any liability on behalf of 
Adrniuistrator or the Insurance Company; or to n:w.ke representations about Service Contmct covemge 
not contained expressly in the relevant Service Contract Dealer shall abide by and be bound by 
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Administrator and/or the Insurunce Compa.tlY' $determination ~to whether any claim is proper and valid 
w1der the tem1s of the Service Contract. If Dealer disagrees. with any such determination, and should 
Dealer voluntarily make any claim }3ayment, t11efi Dealer shall be solely responsible for such payr,nent. 

K. To inform Administrator, within ten (l 0) days following the end of the month in which a 
cancellation was processed, of My Purchaser request for such a refund or cancellation. Purchaser refunds 
or cancellations will be made in accordance with applicable state or federaJ Jaws and regulations .. Dealer 
shall be responsible for its proportionate sh~ of refunds in connection with such refwld or cancellation 
requt!sts by Purch~ers. Dealer shall be fully responsible for any refunds required as a result of Dealer; s 
failure to properly sell. report or remit funds fQr Servic~ Contracts. 

L. That it shaH not> during the term of this Agreement, sell, market or otherwise distribute 
MY extended service contracts) extended warranties and/or similar product protection offerings which 
are oftered or administered by any person or entity other than Administrator. 

M. . That it;;ht\llmak~J.'Clt\$QXf1;lble effqrUo advisetAdminis~ratO!>inthe ev~:mtcl;)erder-is notifiedc ---
by any-manufacturer-that a product line offered in Dealer h~ suffered an unusutd type and/or amount of 
defects and is subject to recall. 1m extension of the manufacturer's limited warranty or any other special 
treatment. Dealer agrees to use its best effort to assist Administrator to obtain solutions from a 
manufacturer whose eligible product has suffered an. unusual type of defect or an urrusual number of 
defects or is subject to recall. · · 

N. To tl1e extent that Dealer sends (or has a third party send on its behalt) any emails to· third 
parties related to the Service Contracts, Dealer rep.resents and warrants. that it will noti and undertakes 
that it will have processes consistent with applicable industry standards to ~mure. th~ it will not, violate 
CAN-SPAM or any other privacy or anti .. spam Iav1s in the U.S. or e:lsewhere worldwide. Any ennuis 
which promote, sell or relate to the Service Contractst or which in any way appear: tu have. been sent by 
or on behalf of Administrator must be reviewed Jmd approved in writing in advance by Administrator* 
and must comply with CAN~SPAM (includfug but not limited to containing the appropriate opt.iin/opt· 
out provisions) and ensuring that such. emails are .oot sent to those who have already opted out), as well 
as other applicable privacy and a.nti.:spam laws. 

2.. ADMINISIRA TQll AOREBS: 

A. To implement~ maintain and. administer the Program. 

B. To Jntdntain at its own cost ru1d expense, atlts own ttdn1itli.Sfi'f.ttive officesJ a toll-free line 
to be used for assisting Purchasers in. obtaining the services provid«l. under th¢ tenns ·of the Service 
Contract. Administrator shall continuously maintain and staff such telephone ·uue with sufficient 
employees and/or automated· phone services to properly provide service for Pur-chasers. 

C, To require service centers in its dependent service network to perform service in 
accordance with the Quality of Service Standards. Administrator represent!! and warri!U,l~s that. all 
contractors performing e~tended Wrunmty and repair servict:ts·under the Service Contracts wiU perform 
such extended warr1mty repair services such that they wiU not negatively impactthe products. 

D. To pay for the cost of printing point of purchase materials up to 1% of net remittances. 
which Admini~trator deems necessary for the successful implementation of theJ>rogram. AU Program 
materials must be approved by Dealer and Administrator, in writingt prior to ordering any such p:dhting. 
Administrator will supply Dealer with ntock:ups for aU printed Program materials, and Dealer will then 
have thirty (30} days to rejoct or disapprove ofm~y or all aspects Qfthe moc:k.:.up. · 
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E. To investigate process and adjust claims covered by the Service Contracts and to pay valid 
claims. 

F. To proc~s all requests for c~cellations, refunds and transfers by Dealer. 

G. To assistDeafet in understanding the format requi.red to submit information electronically 
or through the portal and itnplcmenting the requisite system modifications. 

H. Administrator shall provide direct marketing services~ including direct mailt and 
telemarketing on behalfofDe.aler tu pursue the sale of Service Contracts on Second Bf::furt Opportunities 
and/or Renewal Oppmtunities (;as such terms are hereinafter defined). 

'
1Second Effort Opt,ortunities" shaH be defined as aU point of purchase transactions for eligible 

products that did not include the sale of a Service Contract. 

- -- - - -- -11RenewiiOppo-rtui1ftfei' shall be defii1oo as the continuation of existing Service Contract coverage 
imm-ediately following a point of sale or s~ond effort service contract. 

Dealer a~ees that Administrator shall be the sole and ex:.clusive provider of the services described 
herein for leads stnt by Dealer(s) to Administrator and further agrees not to engage competithte services to 
perform said 'services, including efforts made by Dealer to secur:e second effort o:r renewal service contract 
sal<ts. 

Administrator in its sole discretion shall set the price for Second Effort and Renewal Service Contracts 
being sold thmugh direct nutrketing. 

Administmtor will be responsible for assessing sales to. :responsJbllit!es in accordarwo with state 
regulations, Administrator will coJI~t thtlt amouut from residents i11 the respective state as applicable who 
purchase Service Contract$ aitd forward the appropriate amount of sales tax to the appropriate :State authorities, 

The serviees provided heroin shaU ~ performed by Administrator at no cost or expense to Dealer. 

Administrator shaU pay to DQaler a commission of l$% on net sales (net of CiinceHations, refund 
charge backs. sales: tax and credit card fees). Payment for eornmission shall be due on or before the 25th day 
following the month of .the :receipt of payment ~Y Administrator from the direct· marketing company for the 
S1))rvioe Contracts sold to consumers.. · 

3, INDf;MNlfl&:ATION: 

Bach partywm indetrtnify, defend and holdharrrlless the other party and its respective officers. 
dlreeto:rs. employees, affiliates lind agents (each, an ••It1d:emnified Party," and coUectivelyt the 
uzndemnified Parties'~) from and against any claim, loss, .liability, cost or expense~ including but not 
Hmited to reasonable attomeys' fees and costs, (collectively, a ~~claimt') to the extent such C1.aim arises 
fi·om the negligence, willful misconduct or breach of this Agreement by the other party. 

If an Indemnified Party has reasonable cause·to believe it has grounds for indemnification under 
this Ag:reetnentt it will promptly deliver a notice of its Claim to.th.e other party (the "Indemnitor"), setting 
forth with :reasonable particularity'the grounds for the Claim. lfthere is asserted any Claim by a person 
(includh1g any entity or govertxmental organization or agency) nota party to tlus Agreement (a "Third 
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Party Claimn), the Indemnified Party n1ust notify the Indemnitor in writing of the Third Party Claim as 
soon as practicable but no later than twenty (20 s after receipt bY such Indemnit1ed Party of written 
notice of the Third Party Claim, Thereafter, ndemnified PtU:ty will deliver to the Indemnitor, as 
soon as practic!'ible after re<:;eipt thereof, copies of aU notices and documents. (including court papers) 
received by the Indemnified Party relating to the Thitd Party Claim, The failure to notify the llidemnitoi: 
will not relieve the Indemnitor ofanylbibillty that it may have to the Indemnified Party! except to the 
extent the Indemnitor demonstrates that the defense of such action i~ prejudiced by the Indemnified 
P.arty' s failure to give. such notice. 

The Indemnitor wlU be entitled to participate in the defense of a. Third Party Claim mad~ against 
an Indemnified Party and~ if it so chooses, to assume Qle control of the defense thereof 'With counsel of 
its choosing. If tJ1e Indemnitor elects to assume the control of the defense of a Third Party CiaimJ the 
Indemnified Party will.{a) cooperate fully with the Indemnitor in connection with suchclefense~(b) not 
admit any liability with respect to# or settle; compromise or discharge ~ny Third Party Claim without the 
Indemnitor's prior 'Written consent and (c) agree to an..y settlement. compromise or discharge of a Third 
_Party _Claim_ wbiQlttheJndemnitor~may.recom:mend-and -Which byit.s-terms~obligates the~IndemnitortoO---- -
pay the full amount of the liability in connection \\lith such Third Party Claim and which re.leases the 
Indemnified Party of any further liability associat~ therewith. In the event the Indemnitor wm assume 
the control of the defense of any Third Party Claim as provided above, thelndenmifled Party will be 
entitled to participate in (but not control) such defense with its own counsel at its OVl.'n expense. lf the 
lndemnitor does not so assume the control of the defense of any Third Party Cla:hn, thelndemnitorwill 
be entitled to participate in (but not control) the defense of such Third Party Claim with its own counsel 
at its own ex,pense. 

4. IJMJTATION OF LlAB.ILIIY: 

IN NO EVENT SHALL ADMINISTRATOR'S LIABILITY TO DEALER OR ANY TI·URD PARTY 
FOR ANY CLA1M1 LOSS$ LIABILITY~ COST OR EXPENSE Rl~A TING IN ANY WAY TO THIS 
AGREEMENT* WHETHER BASED IN WHOLE OR IN PART ON NEGLIGENCE~ EXCEED THE 
AMOUNTS REMITTED BY DEALER TO ADMINISTRATOR IN THE THREE (3) MONTIIS 
PRECEDING THE EVENT GIVING RISE TO SUCH CLAIM, LOSS* LIABILITY, COST OR 
EXPENSE; AND NEITHER PARTY SHALL BE LIABLE TO THE OTHER r~OR ANY LOSS OF 
I•ROI~IT~ SPECIAL~ EXEMPLARY, PUNITIVE" INCIDENTAL OR CONSEQUENTIAL DAMAGES 
THAT SUCH PARTYt ITS EMPLOYEES, AG.ENTS OR ASSIGNS~ MAY SUFFER WHICH ARE 
CAUSEP BY OR RESULT FROM THE PERFORMANCE OR NONPERFORMANCE OF THIS 
AGREEMENT. FURTHER, NEITHER PARTY SHALL BE RESPONSIBLE FOR ANY TAX 
LIABILITY OR ASSOCIATED PENALTIES OF THE OTHER PARTY. 

5. AERM AND T!;;RMINATION: 

A. The initial term of this Agreement shall cornmence as of the Effective Date and shall 
e011tinue for a period of three {3) years unless tenninated in accordance with the terms herein. Thereafter, 
this Agreement shall be automatically extended fot renewal terms of two· (2) year each~ unless either 
party provides th.e other with written notice oftermination at least ninety (90) days prior to the expiration 
ofthe inlda! term oi any renewal term (collectively the HTerm"). 

B. If a party discovers an act of fraud or material breach of the Agreement (includin.g 
material .incorporated by reference into this Agreement) by the other party, its agents} directors, officers 
or enrployees, the non-breaching pru:iy shall send written notice to demand, that the problem be cured. 
Ifth.e default isnot cured within thirty (30) days after \vritten notice is sent~ the :rn.>nmbreacb:ing party may 
terminate this Agreernent immediately by giving written notice. 
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Either party may terminate this Agreement h"'nrtediate!y by giving written notice in the 
evet1tofthe liquidation or insolvency of the other party, the appointment of a receiver or similar officer 
for the other party, an asstgnment by such party for the benefit of its creditors or the filing of a petition 
of bankruptcy by or against the other party which is not dismissed within thirty (3 0) days. 

D. Administrator shall have the right t{) terminate this Agreement upon ninet;y {90) days 
written notice in the event that Dealer :fl:lils to meet or exceed sales volume :requirl':lments nf$500,000.00 
annually. 

E, Failure by the Dealer to remit and pay for aU Service Contracts to the Administrator 
within twenty (20) days following the end of the month in which Service Contracts were sold pursuant 
to the language tn Section 1 (H) shall result in immediate termination of this Agreement if Administrator 
so elects. Dealer shall have Ito further right to sell additional Service Contracts and. the entire amount of 
any payn:1ents for Service Contracts written through that date shall imn1ed.iately become due and payable, 

F. Upon tennination by either party~ aU obligations hereunder shall cease; provid~, 
however~ that Dealer shall remain obligated to pay for aU Service Contracts issued pri.or to the 
term.inatlon date al)d Administrator s:hall remain obligated to continue its administrative functions and 
perfonn its obligations under this Agreement for all Service Contracts issued prior to the date of 
termination, 

G. Termination of this agreement shall in no way alt~r or invalidate insurance coverage or 
the status of Dealer. as an additional insured with respect to Service Contracts issued and paid prior to 
termination date. 

6. NOTICE: 

AU notices, demands, or cotmuunk:atjons regarding this Agreement shall be in writing; signed 
by the party serving the same. and deposited, postage prepaid. in the United States Postal Service as 
certified.o:rregistered mail or sent via ovemightdelivety to the following addresses: 

if to Administrator 

New L<:::?~-fService Contracts, LLC 
909 Lake. C~rolyn Parkway Suite.900 
Irving Texas 75039· 
Attention~ Richard Gavino, President 

7. AfSSIQNMENT: 

If to Dealer at: 

Howards Appliances Inc; 
901 Et In1perial Higbway Suite E 
La Habra CA 90631 

Attention: John Wilkerson, President & CEO 

Neither party may assign this Agreement or any interest herein without the prior writt~n consent 
of the other party, 

8, COLLBCl'IQN AND.ENFQRC.EMENT: 

All reasonable advances, costs, expenses, charges. and attorney's fees,. which Administrator may 
make; pay, or incur under any provlsicm of this Agreement for the collection of its fees described in 
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Section I(H) or the enforcement of any of its rights in this Agfe~ment, or in any dispute or litigation 
in which Administratonn:ay become involved by reason of or arising out of this Agreement for which it 
may be indentnifled pursuant to Section 3, shall be paid by Dealer to Administrator$ upotl demand, and 
shall. al Administrator; a election, bear interest until paid at the mwdmum rate of interest permitted by 
applicable law (or such rate as may be chosen by Administrator), &om the date such payment until 
repaid by Dealer. Administrator shall be entitled to bring a court action seeking injl10ctivei mandatory 
or other equitable relief to restrain any b~each or threatened breach or otherwise to specifica:Hy enforce 
the provisions of this Agreem.ent) it being agreed that money d10unag:es alone would be inadequate to 
compensate it in the even:t of a breach or threatened breach; 

This Agreement, together with the attachments hereto~ r.epresents the entire and exclusive 
agreement ofthe patti(;ls with respect to the subject matter hcreofl and supersedes aU prior written 
agreements understanding runong tbe parties With respectto the subject matter ofthis Agreement. This 

- ~greement -sblllhiot"btf··mo'dtfl:~d.-ameuded. orJ::hanged in Myway ~xcept l>y·written. agreement siglit;d - · - -- -
by both parties. 

10. 

If any provision of this Agreement is held invalid under any state or federal laws or regulations, 
such provision shall be deetued not to be part this Agreement in such jurisdiction, but shall not 
inwlidate any other provision hereof. lf any provision shaU be held invalid~ either patty shall have th~ 
option to terminate this Agreement. subject lo aU provisions respeeting termination provided herein, or 
redraft tQ restate such provision so as to be in compliance with such law or regulation. 

11. RIGHT TO INSP;6CT: 

·. Dealer shall keep. maintain an4 preserve during the Term of this Agreement and for five (5) years 
thereafter or for such Ionger period required b:y law accurate records (~':Records~1 relating to its marketing 
and sale of Service Contracts under this Agreement and Recutds showing its compliance with and 
performance of duties under this Agreement. Administrator sliall hl)ve the right to alldit1 inspect and 
copy the Rec(}r.ds at all reasonable times during • the bT,tsiness week (Monday through Friday, excluding 
legal holidays)upon receiptoftwo (:2) weeks pri.or written :notice. The costs of the audit shaH be borne 
by Administrator. 

12. QHOICE QF t,AW..A~D WAIVER OF JURY TRIAL: 

A This Agreement and all matter~ arising out or relating. to this Agree.ment shall be 
governed by, and construed1 interpreted and enforced in accordance with~ the laws of the State of Texas, 
·without regard to conflict of laws principles. Each party he.reto hereby consents to. anci confers 
nonexclusive jurisdiction upon the courts ofthe ~'tate of Texas and the Pederal courts ofthe U11itcd States 
of America located in the Tarrant County in the. State of Texas, over any legal action or proceeding 
arising .out of or relating to this Agreement 

B. Each of the parties hereto hereby irrevocably waives any and all right to trial by j!Jry in 
any legal proceeding ar$sing out of or related to this Agreement or the transactions contemplated hereby. 

13. I:t:;lQ;EPENDENT PARTIE;S: 



Tirls Agreement is not intended· to, nor does it cre~te, a principal/agent, employer/employee, 
partnership ot joint venture relationship between the parties. · 

14. CONFIDENTIALITY 

A. In conjunction with the performance of this Agreement, Dealer may acquire certain 
information concerning Administrator which is either non~public, confi4entia1 or proprietary in nature 
including~ w1thoutlimitation1 pricing information and systems design for administering claims and any 
other information designated as. confidential by Administrator. Dealer ~Yfees that aU such information 
shall be kepteonfidential and shall not; without the prior 'vritten consent ofAdministrator. be di.sQlosed 
by Deater its agents or employees, in any manner whatsoever. in whole or in part. except as required by 
subpoena, similar court order or regulatory authority so empowered~ and such information. shall not be 
used by Dealer its agents and employees who need to know such infonnation for the purpose of 
performing the terms ru1d conditions ofthisAgreement, who are Informed by Dealer ofthe.con:fidential 
nature of the inforn:tation and agree to be bound to respect the confidential naurre of such information, 

. _ --D.ealer ~shall~use 1ts.~best efforts·-to-prev&\nt.:any:~breaoh .. of' this-Secticm-by-its -agents-ol' employees, 
Notwithstanding tl1eforegoing, such confidential information shall not include information or materials 
which is in the public domain through no :tauJt of Dealer already in Dealer's possession or known i9 
Dealer prior to Dealer's receipt of such information from Administrator~ or obtained by Dealer as a 
matter of right ftom sources other than Administrator or Administrator's age:nts and representatives. 
This provision shaH survive termination of this Agreement. 

B. I11 conjunction with lhe perfor.rnunce of this Agreementj Ad:n:dnistrator may acquire 
certain information e:on.cerning Dealer that is non~public, confidential or proprietary in nature including. 
without limitation~ any and all customer lists, customer infmmation, sales data lllld any other inforrnatio:n 
designated as confidential by Dealer. Administrator agrees Ulat fl.ll such information shaH be kept 
confidential and shall not, without prior written consent of Dealer be disclosed by Administrator, its 
agents or enlployees; in ~ul)T manner whatsoever, i'fl whole or in part. except · · . subp<>ena, 
similar court order or regulatory authority so empowered, and shall not be dministrator. its 
agents or employeest fOr any purpose whatsoever tither than in connection with tlu~ perfollllance of 
Adm.inistrator's obligations hereunde:t\ Administrator shall transmit such information only to iis agents 
ar1d employees· who net;d to know snch hlfOn:nadon for ·the 'purpose of performing the temiS arid 
conditions of this Agreen,ent, Md who are htformed by Adrnhlisttator of the cottfiden:tial nature of the 
inforn1ation and agree to be boUl.ld to respect the confidential nature of such it1formation. Administrator 
shaH use its best efforts to . prevent any breach of this Section by its. agents or employees, 
Notwithstanding the foregoing, such confitienthd or proprietary information shall not include 
information or matcrl~ll which is in thtl public don1ain through no fault of Administrator, already in 
Administrator's possession or known to Admin.istrator prior to Administrator's receipt uf the same from 
Dealer or obtained by Adn1inistrator as a tnatter of right from sources other than Dealer or De!ller's 
agents md representatives. This provision shall sW'Vive termination of this Agreemt;lnt. 

15. 

Administrator shall be pern1itted to use tloougl1out the Tem1 of this Ag~eemcnt and for so long 
as it is a.dminist~rlng any o.f the Service Contracts, Denier trade nrune solely in conjunction with 
Adrninistrator's perfotmru1ce required under this Agreement, subject to Dealer approval. If this 
Agreement terminates, Admlnistrtttor's rights with respect to such trade name shall be limited to 
answering.pharies in connection with the Program and. Aztmjuisti'ator shall have no dihts to use such 
trade name to advertise or solicit customers. Both parties expressly l'ecoglliz.e, acknowledge and agree 
that neither party sbaH acquire MY :rights in the other patty's tt-ade nrunes or tmdema:tb and an:y such 



utilized 
ofthis i\S[•reennerrr. 

17. CONTRACT INTE~.PRETATION: 

the 
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